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AUTOMOBILE INSURANCE REFORM
Wednesday, March 19, 1997

CONGRESS OF THE UNITED STATES,
JoinT EcoNoMiCc COMMITTEE,
WASHINGTON, D.C.

The Committee met, pursuant to notice, at 10:00 a.m., in Room 2226,
Rayburn House Office Building, the Honorable Jim Saxton, Chairman of
the Committee, presiding.

Present: Representatives Saxton, Doolittle and Thormberry and
Senator Robb.

Also Present: Representatives LoBiondo, Pappas, Franks, and
Campbell.

Staff Present: Chris Frenze, Dan Miller, Joe Engelhard, Amy Pardo,
Mary Hewitt, Roni Singleton, Juanita Morgan, and Brenda Janowiak.

OPENING STATEMENT OF

REPRESENTATIVE JIM SAXTON, CHAIRMAN

Representative Saxton. 1 would like to welcome everyone this
morning to today's session of the Joint Economic Committee, particularly
Governor Christine Whitman and New Jersey's Commissioner of
Insurance, Lisa Randall. We are very pleased to have you here with us
today as leaders in what has really become a nationwide attempt to reform
the automobile insurance programs that face our constituents each day.

Automobile insurance premiums are simply too high, and they are
increasing at a rate faster than inflation. In 1995, the national average cost
for insurance premiums across the country was $757. In some states with
which I happen to be familiar, the average premium is much higher. In
New Jersey, for instance, the premium last year was over $1,100 per car,
and in some areas like Cherry Hill, which happens to be a large town in the
district I represent, for an average family with two cars and one child who
drives, insurance premiums cost somewhere between $2,500 and $3,500.
The same Consumer Reports Auto-Choice study which pointed these facts
out showed that the national average cost to insure an automobile rose 44
percent between 1987 and 1994, nearly 1-1/2 times the rate of inflation.
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We are holding this hearing today to look at the causes of high
insurance premiums and their rapid increase. Even more importantly, we
need to examine the possible solutions that could provide American
families with the much-needed relief and would save them hundreds of
dollars every year.

I feel it is important to highlight the truly bipartisan, wide-ranging
support for auto insurance reform that has come from individuals,
advocacy groups, politicians on the right and the left, and from the Reform
Party as well. The movement actually began with Michael Dukakis in
Massachusetts and was promoted in the last presidential election campaign
by Senator Dole and GOP candidate Steve Forbes. And several reforms
have been championed at the state level as well.

We have with us today Governor Whitman, who has been a leader in
this area and very outspoken on this issue. Last year, I authorized the staff
of the Joint Economic Committee to study some of the problems with
regard to automobile insurance. Their report has given us an insight into
some of these problems and examined one proposal for reform in
particular, Auto-Choice.

With Auto-Choice, nationwide, the average insurance policy would
drop from $785 to about $560. That means to the average driver Auto-
Choice reform would save something in the neighborhood of $225 a year
for each individual. For many people, that would provide much-needed
relief. In many high-liability states, however, the savings would be signifi-
cantly greater. New Jersey drivers, who pay the highest insurance rates in
the nation, would save an average of $417 a year.

The Joint Economic Committee study found three major causes of
increasing car insurance premiums: fraud, high litigation costs, and
escalating non-cconomic damages, sometimes called pain and suffering
cases.

While the issues of high litigation cost is an obvious problem, the few
studies that have focused on this problem have shown how significant
transaction costs can be on the cost of automobile insurance premiums. A
1990 study by the California Department of Insurance found that over 40
cents out of every premium dollar paid for bodily injury liability and
uninsured motorist costs goes to attorneys.

A second problem is fraud and abuse of the auto insurance system.
After an FBI investigation of auto accident fraud, Director Louis Freeh



estimated that every American household is burdened with about $200 a
year in annual insurance premiums to make up for this type of fraud.

How would Auto-Choice lower premiums? The bill would give
drivers a choice between retaining their state-based insurance system—
that is, maintaining their current coverage—and changing to a first-party,
no fault option. I think this is a very important point.

Under the new option, drivers would recover damages from their own
insurance company, so consumers would only need to protect themselves.
The Auto-Choice bill calls for new, optional Personal Protection Insurance
(PPI) in which drivers would receive first-party coverage with immediate
payment of economic losses, regardless of fault, keeping them out of court.

In return for this immediate recovery and lower premiums, they would
forego being able to recover for non-economic damages, called pain and
suffering. In addition to lowering premiums, Auto-Choice would reduce
incentives for fraud, reduce transaction costs, and help low-income drivers
enter the insurance system.

The second option, Tort Maintenance Coverage (TMC), would be
chosen by consumers who preferred to keep their current coverage. Once
again, the choice is on the consumer. Under the TMC option, drivers
would retain the same amount and types of coverage as provided by the
insurance laws of their states unless they had an accident with a PPI driver.
In that case, they would recover first-party coverage up to their own TMC
policy limits.

Under both options, injured parties could sue for economic and non-
economic damages against drivers who commit intentional torts or when
an accident is due to alcohol or drug use. Both options would allow
drivers to sue in court, on a fault basis, for economic damages that exceed
their insurance policy's coverage limits.

Another significant part of Auto-Choice reform is its tremendous
sensitivity to different states. All state legislatures would be given the
authority to repeal the bill by a simple majority. In other words, if they
didn't want to take part in the Federal program, they could opt out by
passing a law permitting them to do so. Or the Federal law could be
modified through changes passed by the state legislatures and our 50 state
Govemors.

Finally, any state insurance commissioner could prevent the law from
taking effect if the commissioner could certify that the state would not
experience at least a 30 percent reduction in bodily injury premiums.
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As we listen to testimony this morning, the causes of increasing auto
insurance premiums will become clear, and though we may not have a
perfect agreement on the solution, I hope we could agree on one thing: we
need reform and millions of Americans who pay exorbitant auto insurance
premiums need that reform today.

I'would like to say that Senator Robb just arrived. Welcome aboard,
sir. And we have a contingent of my colleagues from New Jersey—Mr.
Franks, Mr. LoBiondo, Mr. Pappas—and also our gentleman from Texas,
Mr. Thomberry. We are pleased to have all of you here.

Let me just introduce now, one of my friends and a real leader on this
issue along with a number of others, someone who says what she is going
to do and gets it done, Governor Christine Todd Whitman from New
Jersey. We are very pleased to have you here. And we are anxious to hear
from you.

Let me just ask Senator Robb, however, if he has any statement that
he would like to make before we proceed to hear from the Governor.

[The prepared statement of Representative Saxton appears in the
Submissions for the Record.]
OPENING STATEMENT OF SENATOR CHARLES S. ROBB

Senator Robb. Thank you, Mr. Chairman. I have no statement. I
wanted to make sure that the appearance as well as the reality of
bipartisanship is maintained.

I know that this topic is extremely important to you and to your state,
and with your distinguished Govemor here before the Committee, I thought
it was appropriate. I cannot remain for the entire hearing, but I wanted to
hear as much of her opening statement as possible, so I will limit mine so
that I can hear hers.

Representative Saxton. Governor Whitman, you may proceed.

STATEMENT OF CHRISTINE WHITMAN, GOVERNOR,
STATE OF NEW JERSEY,
ACCOMPANIED BY LISA RANDALL, COMMISSIONER OF
BANKING AND INSURANCE, STATE OF NEW JERSEY

Governor Whitman. Mr. Chairman, Members of the Committee,
thank you very much for inviting me here today. I would like to introduce
Lisa Randall, who is the Commissioner of Banking and Insurance in the
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State of New Jersey. So when we get to the technical parts, I will throw
it all to Lisa. I get to do the easy opening.

But I did want to thank you and commend you for holding the hearing
on this important subject matter. And I do appreciate that it is bipartisan.
This is one of those issues that affects people no matter what their party
affiliation, whether they belong to one of the major parties or don't belong
to any party, and the fact that you here in Congress are reaching out to the
experience of the states in auto insurance is an example of the partnership
that is growing between us, I appreciate that.

Mr. Chairman, let me begin by stating two basic facts about
automobile insurance in New Jersey. First, it is mandatory. Every New
Jersey driver is required to carry a minimum of $250,000 in medical
insurance as well as coverage for some loss of wages and out-of-pocket
expenses. Each driver's own policy pays, regardless of fault. It does not
matter who caused the accident. In New Jersey, payment for medical bills
through auto insurance is guaranteed.

Second, automobile insurance rates in New Jersey are the highest in
the Nation. There are many reasons that we hold this distinction, and as
you know, I like us being distinct in the Nation but not on issues like this.

New Jersey is the most densely populated state in the Nation. We
also have 782 cars per square mile. New Jersey has a high cost of living,
which means higher costs for medical treatment and car repairs for a car
accident. More than 90 percent of New Jersey drivers choose higher
liability coverage than the law requires. Consumers buy higher coverage
to protect assets of higher value than they would in other parts of the
country.

These demographics are unique to New Jersey and are part of what
makes the state the wonderful, diverse place that it is. But the numbers
also make clear that New Jersey will never have the lowest auto insurance
rates in the Nation, especially given the frequency of lawsuits in our state,
another distinction that I would just as soon we didn't have.

New Jersey is the most litigious state in the Nation. In 1995, we filed
819 lawsuits per 100,000 residents. The next state behind us, Nevada, had
512 lawsuits per 100,000. In fact, litigation costs account for more than
$300 of every $1,000 in insurance premiums, while only $190 of that same
$1,000 goes to paying medical bills for the insured.
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I have proposed a major reform to New Jersey's auto insurance
system which, in part, resembles the Auto-Choice plan now before
Congress.

My proposal recognizes that the single most important thing car
insurance can do for a family in the event of an accident is to pay medical
bills, lost wages, and other out-of-pocket expenses promptly and without
regard to fault. In New Jersey, as I mentioned, insurance is mandatory.
But that should not mean it cannot be affordable and allow consumers to
choose the amount of insurance that best meets their needs.

I have proposed a four-choice system that will allow drivers to keep
the insurance they have today at a savings or select from other new, less
expensive options. These innovative options will allow those who do not
wish to pay the high cost associated with pain and suffering lawsuits to
have full access to the courts for any economic loss that they suffer as
victims in an accident and, at the same time, enjoy reduced rates for
agreeing to sue only for economic loss and not for non-economic claims.

The first option, the Economic Choice policy, will provide coverage
for medical bills up to $250,000, lost wages, and other costs.
Policyholders can sue and be sued for economic loss, but agree not to sue
for pain and suffering. Consumers choosing this option could save up to
$250 on today's most commonly purchased New Jersey policy.

Our second proposed option, the Scheduled Benefits Policy, provides
the same basic coverage as Option 1. It adds benefits for pain and
suffering compensation, however, based on a predetermined schedule to be
paid by one's own policy without the need for litigation. Consumers
choosing this option could save up to 10 percent off today's typical policy
in the State of New Jersey.

The third option, the Serious Injury policy, is most similar to today's
verbal threshold policy in New Jersey, which limits the ability to sue for
pain and suffering to a list of serious injuries. This verbal threshold is now
chosen by 88 percent of the drivers in our state. My proposal differs from
the current policy in that it will impose tighter limits on lawsuits, allowing
suits only for the most serious injury. A major fault in our current verbal
threshold has been the laxity of threshold on suits.

The fourth option, the Lawsuit Recovery policy, is similar to the zero
threshold policy. Drivers who choose this option could sue for pain and
suffering, whatever the severity of their injury.
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I should note here that each of these four policy options contain
sanctions for drunk drivers and illegally uninsured drivers. No matter
which policy you choose, if you are hit by a drunk or an uninsured driver
in New Jersey, you can sue that person for pain and suffering. And even
if the drunk or uninsured driver is not the at-fault driver, he or she cannot
sue for pain and suffering.

I believe that offering new choices to drivers will reduce the cost of
auto insurance in the State of New Jersey. But we are doing other things
to keep insurance costs down, particularly in the prevention of fraud and
abuse, and they are part of the comprehensive policy that we have offered.

We know, for instance, that when insurance companies pay for
unnecessary and sued over medical treatment, that drives up the cost of
nsurance to all drivers. So we have enacted a law that requires doctors to
notify an insurance company within 21 days that they are treating injuries
related to a car accident. And we have proposed establishing a peer review
panel of physicians to examine instances of questionable treatment. In
some cases, medical professionals would now be the ones to determine
whether the course of treatment is truly necessary.

In addition, we will make sure that insurance companies comply with
our state laws against insurance fraud by reporting acts of fraud, whether
they are committed by auto body shops, medical professionals, lawyers, or
the drivers themselves. If insurance companies allow fraud to go
unreported, we are proposing to hit them with a $25,000 fine for each and
every violation.

Given our plan for reform in New Jersey, I am encouraged by the
direction the Congress has taken in regard to auto insurance. Last year's
S. 1860 was a model of federalism in that Federal law would represent the
first word rather than the last word on the subject. New Jersey and every
other state would be free to modify or even repeal any elements of the bill.

In addition, under S. 1860, states would have been able to block the
law from taking effect if they could demonstrate it would not lead to
significant savings for their drivers.

Just as my proposal allows drivers choice, Federal legislation should
allow states flexibility to address their own unique demographic, economic,
and public safety concerns. What makes sense for addressing New
Jersey's crowded roads, busy courts, and high cost of living may look very
different from the right solution for many other states.
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Mr. Chairman, I urge that this year's version of the auto insurance bill
preserve these elements of federalism that allow the states maximum
latitude to design insurance reform that will work best for their citizens.

Thank you very much.

[The prepared statement of Governor Whitman appears in the Submissions
for the Record. ]

Representative Saxton. Governor, thank you very much for your
very articulate statement and for being a leader nat10nw1de on what
obviously is a very important issue.

I remember not so long ago, I think it was the summer of 1980 or
1981, former Member of Congress Dean Gallo and I, who happened to be
in the state legislature at the time in New Jersey, spent the summer in your
office with then-Governor Kean trying to deal with many of these same
issues. And since then, each year we have noticed that New Jersey
continues to have extremely high automobile insurance premiums. People
today are as discouraged as they were in 1980 or 1981. So, this is not a
new phenomenon for our state, unfortunately. And your effort to try to
hold back on the reins of these rapid escalations in premiums is
commendable.

Let me ask you: under the program that you have proposed in New
Jersey, which we believe would reduce premiums, would anyone in any
way be forced to change their current policy?

Governor Whitman. No, they wouldn't, actually. Option 3, as I
have outlined it, is essentially today's coverage, and it is the policy chosen
by fully 88 percent of those who choose auto insurance. And we still
believe that with the emphasis on fraud reduction and the other initiatives
contained in the legislative proposal, even for current coverage, this
proposal will cost less.

Drivers can see a reduction in their auto insurance if they stick with
the current policy because we will be tightening verbal threshold slightly
and we will be making a major effort at fighting insurance fraud.

The other statistic that I didn't mention, which is an unfortunate one
1n our stat, is that 40 percent of the people when polled think it is all right
to commit fraud against an insurance company. I think it is partially
because they think they are being ripped off by the insurance company, but
unfortunately that gets reflected in everyone else's rates. By focusing on the
fraud issue, we will drive down the cost.
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Option 4 gives drivers the ability to get additional coverage. It is the
most comprehensive of current policies, and probably even that would cost
less. It wouldn't be less than the average but it would be less than drivers
who have it now are paying.

In New Jersey, we have about 400,000 drivers currently driving
without auto insurance coverage. By offering them the choice of the
low-option policies that protect them against pain and suffering suits and
allow them to recover for economic damage at a very reduced rate, we can
increase the number of drivers who have coverage and have some ability
to get economic reimbursement when they suffer an accident. Now they
are in a position that if they have an accident they don't know if they are
going to get their hospital bills covered or when, they don't know if they are
going to recover lost wages, and they may never get their car repaired. By
offering a full range of options we are opening up coverage for those
people.

Representative Saxton. Governor, there are several Representatives
of New Jersey here who all have busy schedules. I have other questions
but I would like to hold them for a minute. We have also been joined by
Representative Tom Campbell from California. Let me turn to Tom now.

OPENING STATEMENT OF

REPRESENTATIVE TOM CAMPBELL

Representative Campbell. Mr. Chairman, 1 appreciate your
kindness and the indulgence of my colleagues.

I applaud you. This is an excellent and farsighted approach to
reducing a tremendous cost to consumers. I have three questions, and you
can respond as you wish.

First is, I don't think most people understand that the bargain that a
client and an attorney oftentimes reaches will give the contingent fee
portion of the amount received in a tort lawsuit over to the attorney, may
be as much as a third, and that the pain and suffering is, if you will, the pot
from which that is most often taken. And perhaps my first question is you
might be able to speak to that in New Jersey because I think it is important
that consumers realize that what we are speaking about here in significant
portion is money going to the attorney and not actually to the victim.

The second is I used to be an antitrust enforcement officer, as you
might know, and there is an antitrust law against bundling of products. It
doesn't apply to bundling of services but it seems to me that what we are
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talking about is bundling whereby under present law a consumer cannot if
he or she chooses get the program as he or she would prefer it, but has to
buy the whole thing, including the pain and suffering. And if these were
products I think there might be an antitrust concern about the compelled
bundling of them. That is more of an observation, but if you had a
comment I would be interested.

And the last and the third point, I do wish to know your words as a
Govemor of a very important state, one of our largest and most industrial
and certainly successful economic comebacks under your leadership, as to
the federalism issue in this legislation. If it is a good idea, surely you
should pass it in New Jersey. I would like just a little bit of insight, as you
might, as to why we need this as a Federal law, given that each state could
adopt on its own, if it wishes. Thank you.

Governor Whitman. Congressman, let me respond to your third
part, and I will ask the Commissioner to go into the first two aspects. She
can give you greater detail on them.

The bill as proposed in the last session was one that allowed
maximum flexibility to the states, and that is why I am comfortable in
saying that I believe that is the appropriate approach. It is clear that auto
msurance is an issue that affects every state in the Union. It is also very

clear that the solutions are going to vary dramatically from state to state.
It would not be a bad thing to have a Federal commitment or raising of the
concern that states and auto insurance companies—everyone involved in
this issue—should strive to insure minimum cost to the consumer, and to
have the Federal Government lay out some ways to achieve that so that
every state doesn't have to reinvent the wheel.

But the critical thing about the original legislation was that it did
allow states to opt out if it wasn't going to meet their needs. Any future
legislation that deals with this, because the Federal Government has not
taken a role here in the past, the Congress has not acted on this issue,
should retain that maximum flexibility. I would see it as an opportunity
for the Congress to highlight the importance of addressing the concern that
we should all have for those who drive uninsured because they couldn't
afford insurance. In New Jersey, I have heard horror cases of people who
are forced to carry policies that are worth more than their car. And they
don't carry that policy, even though it is against the law for them to drive
uninsured in our state.
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If there is going to be any action in the Congress and at the Federal
level, the important thing is that it be, as I indicated in my testimony, the
first word, not the last. It should set parameters and standards and some
goals but allow the states the maximum flexibility to craft policy that
meets the needs of their drivers and citizens.

Representative Campbell. And maybe the Commissioner could
speak on the bundling issue and the attorneys' contingent fee issues.

Ms. Randall. Yes, Congressman Campbell, you make a very
interesting observation about the notion of the application of antitrust
principles to the lack of choice in the current system. And certainly in
New Jersey right now, the two choices that exist, both compel the driver
to choose among two choices, both of which have a mandatory factor for
pain and suffering. And we don't have enough choice, and, in fact, I think
that is what our proposal in the state is all about, is perhaps doing the
unbundling that you suggest.

And with regard to your comment about attorneys' fees, generally I
would certainly tend to agree that there are many instances in which
consumers are not aware of the extent to which their award, their jury
award or their settlement will be impacted by a cut off the top that is
compensation for the attorney. And it could be as high as a third in some
instances, as you note.

I think one of the things we are trying to do with our proposal is to
make sure that consumers are very adequately informed about what exactly
happens when you enter the system. And that is why the Governor feels
that, along with Choice, there should be provisions that are indicative of
the requirement that choices should be explained in plain language and the
impact of choosing a pain and suffering option with its attendant payment
for attorneys, consumers should be made aware of.

Representative Campbell. Mr. Chairman, I would say in closing on
my first round of questions, I am grateful you invited me to attend the
panel today. I have the highest regard for Governor Whitman and the
highest regard for Mike Horowitz and his work on this issue. A model that
might work on the federalism issue is that at the Federal Trade
Commission, the Federal Trade Commission, Federal agency, required
states when they gave prescriptions for eyeglasses to separate the
prescription from the actual diagnosis of the myopia or the eyeglasses, to
unbundle. But it is state regulation. That is a local issue but it was upheld
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on the authority of the Federal Trade Commission's general jurisdiction
statute over commerce that the unbundling occur.

And I think this is a model here, that it is a Federal mandate for
unbundling and then how the consumer makes her or his choice in each
state, that is, for the protection of the consumer. But the unbundling was
held to be Federal authority in the eyeglasses ruling. Just an argument for
your federalism ruling.

Representative Saxton. Mr. Pappas.
OPENING STATEMENT OF

REPRESENTATIVE MICHAEL PAPPAS

Representative Pappas. Govemor, welcome. It has been 10 years
since we were on the Somerset Frecholder Board together. Things have
changed, haven't they?

Governor Whitman. Just a little.

Representative Pappas. And congratulations, I am not sure,
Commissioner, this is the first time you have been down here in this
capacity. Certainly the first time I have had a chance to speak to you in
this capacity, certainly at a committee meeting.

This is for the Governor, and maybe for both of you. There are a lot
of, have been over the years, since Chairman Saxton's days in the New
Jersey legislature with former Governor Kean, lots of different proposals
to address the issue of reforming auto insurance, and I am just wondering
if you could give us some feel for your reasoning behind this specific
approach.

Governor Whitman. Certainly. Congressman, what we have seen
before in the State of New Jersey when we have approached the reform of
auto insurance is the attitude still at the basis of it that Trenton knows best.
And while we have reformed at the margins, we have still maintained an
overall very prescriptive approach to auto insurance in terms of what we
mandate as basic coverage.

The proposal that we are putting forward allows the consumer choice.
Yes, we do still require auto insurance. Yes, we do still require a
mandatory personal injury coverage of $250,000 reflective of the facts and
the road situation in New Jersey. But after that we throw it wide open to
people to determine different levels of coverage particularly in regard to
pain and suffering, which is where we see some of the highest costs
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associated with car insurance. I never like to lay blame at any one
community’s door. There have been a lot of people that have been part of
the problem. But we have definitely tried to maintain a prescriptive
approach to auto insurance. '

As you know, we had two major efforts that resulted in the Market
Transition Facility and the JUA, both of which ran up huge deficits in the
State of New Jersey. We inherited and have been able to do away with
that deficit without having it come out of the policy premiums of good
drivers. But it did not allow us to really reform auto insurance. And we
have not been in a position to offer a plan that would allow consumers the
option of lowering their costs.

We feel that by giving consumers choice—and I do not fear at any
point in time giving the public choice. I think that is the important thing
here—we are allowing people to make decisions about their own lives and
their own needs. It makes no sense to require someone to carry auto
insurance that costs them more than their car is worth, and that is the
situation in which we find ourselves. Or if someone doesn't drive more
than a couple of hundred miles a year they should be able to reflect that in
the type of coverage that they choose for themselves. We haven't allowed
that kind of flexibility in the past, and this proposal does. And I tumn it
over to the Commissioner.

Ms. Randall. I would only add to what the Govemnor indicated is that
we have looked to other states and seen what has been noteworthy and
successful in other states which might be helpful to us in New Jersey.
And, for example, the proposed tightening of the verbal threshold is
something that we have seen be fairly successful in the State of Michigan,
and we feel it is translatable and could be of help to us in New Jersey.

Similarly, in terms of some of our medical cost containment proposals
that the Governor has set forth, we have seen that Pennsylvania has
achieved some savings. So we have looked to other states to see what in
the last decade or so has worked for them. And we have taken that which
we feel will be helpful to us and applicable to New Jersey.

Representative Pappas. I would commend you, Governor; in your
opening remarks you spoke of how physicians will have a greater decision-
making role, and I think that goes to the issue of the public's confidence in
insurance generally, and I am a strong believer in empowering patients and
physicians for making more decisions.
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Governor Whitman. Congressman, to me it just seems common
sense when you are determining medical protocol or treatment it should be
the physicians that determine that and not the lawyers, with all due respect
to the lawyers.

Representative Pappas. Just a couple of other questions, if I could,
Mr. Chairman.

New Jersey is very urbanized, as certainly we know. Certain areas are
very rural, but certainly it is the most densely populated state. How do
you think this approach will benefit people in the urban areas as well as
businesses in our cities?

Governor Whitman. Again I will let the Commlss1oner speak to the
" details of it, but there is a very specific part of this proposal that goes
towards the needs in the urban communities. While I would not call the
problem that we have had exactly redlining, we have clearly a problem of
lack of carriers and those available to sell auto insurance to people living
in our inner cities, and it is addressed specifically under our proposal.

Ms. Randall. As the Governor has often noted, we have one New
Jersey, and to the extent that we have seen a diminution in the use of agents
in urban areas, we are seeking to reverse that, and a very specific portion
of the Governor's proposal seeks to bring those insurance companies back
into our urban areas and allow them to enter into desirable contracts which
would be beneficial to both the urban agent and the company, and it will
thus provide more access to automobile insurance to our urban residents.

Governor Whitman. Congressman, it is modeled on our very
successful Urban Enterprise Zone program for our inner cities.

Representative Pappas. 1am glad to hear that. Ihave heard that
from people in the state that some of the cities that you drive through and
it is difficult to find insurance agencies located. I am glad that that is
addressed.

My last question, Mr. Chairman and Governor, is I am wondering

if—you made some comments about attorneys, and there are some very,
very good attorneys that are not part of the problem, and I know that we
all recognize that. What has been the response or has there been a
response from the bar association with regard to these proposals that you
have put forth?

Governor Whitman. Congressman, I am very hopeful that we are
going to continue to work with the bar association to come to some
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agreement that they can support. The American Trial Lawyer’s
Association (ATLA) has started a new defense fund, with a minimum
contribution of a thousand dollars, to fight this proposal. They have
already indicated that they do not feel comfortable with taking some of the
legal options away. We are, though, still reaching out to the bar
association, and I hope to be able to work with them. As I say, the trial
lawyers at this point in time have indicated that they want to fight this and
they do have a special fund that they are developing in order to put their
resources toward it.

But as you point out, there are a number of lawyers who are very
important to this process. It is key that people continue to be able to have
access to the courts. This proposal in no way stops that. What it does,
though, is give people more choice and ability to decide if in fact they want
that option or if they feel it is necessary.

Again, | am not at all afraid of the public's ability to make intelligent
decisions. They can do it with health insurance. They can do it with home
insurance policies. They can, in a whole realm of areas, make very -
important decisions over their lives, but not in auto insurance. I have never
understood that, and that is why this proposal is based on choice.

Lisa, you have had more recent conversations with the bar
association.

Ms. Randall. It certainly appears that the trial lawyers, as a separate
group of lawyers, feel somehow that consumers will not understand the
choices, and we have invited them to the table to work with us and craft the
kind of plain language requirements and consumer protection provisions
that we think would go a long way towards satisfying their notion that
somehow consumers aren't capable of understanding the choice. Clearly,
. we think they are capable.

Representative Pappas. 1 just commend you, Governor, for this
initiative. I am glad you are here to really help us all draw attention to
what is a critically important issue to the people of our country but
specifically to the people of New Jersey, and your leadership is something
that we all can be very thankful for.

Governor Whitman. Thank you.

Representative Saxton. Govemor, let me just explore one part of
this issue, which I happen to think is quite important, and that is the effect
your proposal might have on lower income families.
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In addressing a number of issues, we often talk about the regressive
nature of certain costs that we pass on to consumers, particularly in the
area of taxes. In this area it seems to me that the current lack of choices
tends to support a regressive system in which lower income people pay a
real price.

In other words, if a family of four is faced with a $3,000-a-year
insurance premium bill, if that family of four has high income, that $2,500
or $3,000 charge becomes a relatively small slice of their total family
income. On the other hand, for a low-income person faced with the same
amount of premium, it becomes a relatively large portion of their family
income.

Is this analysis correct and what would be the effect on lower income
families?

Governor Whitman. Mr. Chairman, it is absolutely correct. One of
the things that annoys me the most is when I hear people say that by
offering consumers choice we are somehow taking away the ability of
lower income people to be protected through auto insurance. We have
400,000 people driving our roads today who don't carry auto insurance.
They tend to be the lower income people who simply cannot afford it, but
yet they are putting themselves in a position of, A, breaking the law,
because it is the law in the state that you carry auto insurance, and, B, if
they have an accident, having no recourse at all—no protection at all
against being sued for pain and suffering, for recovery of their medical
bills, against loss of wages, or against repair bills that are going to be
necessary. They are out there completely on their own because we don't
offer a policy that they can afford.

The range that we have offered in these proposals, the four choices,
allow them to get some coverage. And I think that is very important. I
have heard it said that what we are doing is offering them less coverage.

These people have no coverage at all. We are offering them the
opportunity to get into the market so there is no excuse to drive uninsured
in the State of New Jersey. And they will be protected against pain and
suffering suits. They will be indemnified against that even under the
Economic Choice policy, and they get their coverage for economic loss.
That is critically important.

We have tried not just to lower the overall cost of auto insurance, as
important as that is to those who currently carry it, but also to bring in
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those who cannot afford to carry any auto insurance because it is so
important to their long-term economic health.

Representative Saxton. Let me just pursue this concept one step
further. I can remember conversations with former Governor Kean, and
we oftentimes talked about the ability of people to get to work and the lack
of ability to get to work in terms of job performance, the welfare rolls, and
all of those kinds of things. I would suspect that getting people insured
and getting them behind the wheel, so to speak, and making that affordable
would also have some positive effect with regard to those other kinds of
ancillary issues that would be equally important.

Governor Whitman. Well, Congressman, as you well know, and
particularly from your district and part of the state, the automobile is
important as a way to get to and from work. We are constantly trying to
ensure that we provide other options in mass transit because of our
concerns about clean air. We want to ensure that we are offering the
maximum opportunity for mass transit and other options for getting to and
from work, but the car is the only alternative in many parts of New Jersey,
and I know that is true in many states across the Nation. So making it
possible for people to drive legally in the State of New Jersey has
ramifications far beyond just auto insurance.

Representative Saxton. Governor, we have been joined by
Representative John Doolittle. I don't know if you have any questions at
this point. ‘

OPENING STATEMENT OF

REPRESENTATIVE JOHN DOOLITTLE

Representative Doolittle. I'apologize for arriving here late but I am
pleased to hear the portion of your testimony that I did, Governor, and I
look forward to looking at what you are doing in New Jersey.

Representative Saxton. Govemor, we have to move on. We have
a lengthy hearing this moming which we have to wrap up by noon. We
thank you very much for being with us and sharing with us the experiences
that you have had with regard to this very important subject.

Governor Whitman. Thank you very much, Mr. Chairman. Good
luck with your hearings.

Representative Saxton. Our next panel consists of individuals who

are well versed in automobile insurance. They include Dr. Stephen J.
Carroll, Senior Economist at RAND; Professor Jeffrey O'Connell from the
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University of Virginia School of Law; Michael Horowitz, who is from the
Hudson Institute; and Mr. J. Robert Hunter, Director of Insurance for the
Consumer Federation. We thank you all for being here.

We will begin with Mr. Carroll.
STATEMENT OF DR. STEPHEN J. CARROLL,

SENIOR ECONOMIST, RAND INSTITUTE OF CIVIL JUSTICE

Mr. Carroll. Mr. Chairman, Members of the Committee, I thank
you for the opportunity to appear before you.

My name is Stephen Carroll. I am a senior economist at RAND. 1
am going to report to you today some of the results of some research I have
conducted in the Institute for Civil Justice at RAND. However, I must
note that the views I express are my own and not those of RAND, the
Institute, its Board or research sponsors.

We conducted detailed empirical analyses of the Choice plan
proposed by Jeffrey O'Connell and by Michael Horowitz in 1993. My
written testimony covers some of the details of our analysis, and I have
provided your staff with a detailed research report outlining the full
methodology.

I would like to, in my oral remarks today, simply point to three of
what we believe are the major results of this analysis.

First, we have looked at what is likely to happen to the cost of
insuring drivers who, under an Auto-Choice plan, opt for the no-fault
option. We estimate that, on average, over all drivers who make that
option, the cost of insurance for their personal injury coverages, BI, UM,
et cetera, will decline by about 60 percent.

Now, that is an overall average. We expect that, obviously, there
would be differences from driver to driver, depending upon driving record,
where they lived in the state and so on and so forth. “If other ratios in the
insurance arena stay the same—if the profit rate is the same, the rate of
return on investment income is the same—a 60 percent reduction in the
cost of injury coverages would translate into approximately a 30 percent
reduction in the total premium.

Second, the Auto-Choice plan is designed to allow drivers the option
of retaining their tort rights if they choose, not being forced to do no-fault,
as is the case in most current no-fault plans.
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We also looked at what would happen to the cost of insuring drivers
who elected to stay in their state's current system. Results there are that
the plan would have relatively little effect, on the order of zero effect, on
the costs of insuring those drivers and consequently their premiums. In
other words, it does seem to be the case, as far as our analysis can
discover, that drivers who elect to stay within the current system will not
be affected by the fact that other drivers in the system are offered a choice
and elect that choice.

Thirdly, we tried to look at where these savings would come from.
We find for drivers that would be insured there would be some—not a
large, but some—increase in the amounts paid to them for economic loss,
a reduction of about 50 percent in the amounts paid for noneconomic loss
—that is where most of the savings come from—a reduction of
approximately a third in the transactions costs. That is the costs insurers
incur in defense costs and in handling claims and the like. There would
also be a reduction in the compensation provided to uninsured motorists.

The testimony I have submitted contains a couple of charts to give
details of all of this; but, in the interest of time, I think those are the major
findings of our study.

I thank you.
[The prepared statement of Mr. Carroll appears in the Submissions for the
Record, along with RAND study, “The Effects of a Choice Automobile
Insurance Plan Under Consideration by the Joint Economic Committee of
the United States Congress.”]

Representative Saxton. Thank you very much.

Mr. O'Connell?
STATEMENT OF JEFFREY O’CONNELL,
UNIVERSITY OF VIRGINIA SCHOOL OF LAW

Mr. O'Connell. Mr. Chairman, [ have been involved in this struggle
to try to make more sense out of our insurance for well over 30 years.

You may recall, one of the key figures in the early days of this issue
in the Congress was Bill Cahill, who pushed very hard while he was a
Congressman and then when he became Governor of New Jersey was very
active on this issue. So the history of New Jersey on this issue goes back

a long way through Cahill and then, of course, through Kean, as you
suggested, and now through the present govemor.
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One of the objections that is sometimes made, by Bob Hunter who
may make it again: Let me say that I have enormous respect for Bob
Hunter. I think he is very knowledgeable. He is obviously public spirited,
and his views ought to be carefully considered, and I am sure they will be.
The objection is sometimes made under this proposal that all the bill does
is match the financial responsibility limits that present states have.

Mike Horowitz can speak to the wisdom of that from a Federalism
point of view, but it was done for this reason: When you get very large
amounts of health insurance and disability insurance mandated across the
population spectrum, the costs are unpredictable. Michigan is pointed to
as a good model, except that if you look at Michigan and see the number
of uninsured—in Detroit, for example, they are huge and horrendous.

The Governor made the point, that if you mandate that everybody buy
a Cadillac, people who can't afford a Cadillac and indeed want a second-
or third-hand Chevrolet don't get any transportation.

So what this bill does is to say, we will take the present level of
mandated bodily injury limits; and we will give people the option of
making more sense for them at that limit. If they want to buy more, just
as if they want today to buy more liability insurance than the limits
mandate, they can do so. So that is the premise.

If you look across the spectrum of desiderata for insurance, I would
not think it makes sense to mandate that people carry unlimited or many
hundreds of thousands of dollars of medical insurance for auto accidents
when we don't require any health insurance at all of people. That does not
seem to me to be a wise choice from a public policy standpoint. We now
have in place state laws that do mandate limits for auto insurance, and we
can give people a chance to make more sense of those limits for
" themselves.

Let me make a point about Choice. The argument is sometimes made
that to allow people to give up their common-law rights against other
drivers is somehow immoral or certainly highly suspect. Well, this bill
does preserve the right to claim based on fault. It is true you make the
claim against your own insurer, but it is based on the same common-law
rights.

Let me also suggest about Choice that one of the most precious items
in the law is the right to jury trial, especially the right to criminal jury trial.
But we allow people to waive their rights to jury trial, both civil and
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criminal. Allowing people to waive their rights to be paid for pain and
suffering seems to me a relatively modest step compared to that.

Representative Saxton. Thank you very much Mr. O'Connell.

Mr. Michael Horowitz, who actually began this process with our
Committee, is also here with us today to express his point of view on this
subject.

[The prepared statement of Mr. O’Connell appears in the Submissions for
the Record.]

STATEMENT OF MICHAEL HOROWITZ,

SENIOR FELLOW AND DIRECTOR, PROJECT FOR CIVIL
JUSTICE REFORM AT THE HUDSON INSTITUTE

Mr. Horowitz. Thank you, Mr. Chairman.

As I'look at Jeff's condition and mine, I see why the witness stand is
so far away from you. It protects you all from our germs.

Thanks for the opportunity to testify on what you point out to be a
bipartisan bill. This is a bill that has been endorsed by The Washington
Post and National Review. It is a bill introduced and supported in the last
Congress by Bob Dole, Mitch McConnell, Joe Lieberman and Pat
Moynihan.

I am hopeful that, on the House side, perhaps with your assistance
and leadership, Mr. Chairman, similar bipartisan coalitions can emerge.

I think this bill should be seen not as tort reform, that old broccoli
which takes rights away from consumers. As often formulated here in
Washington, the reform is closer to what is on the front pages of the papers
every day—a tax cut. The JEC study costs the reform out as saving
consumers and businesses $42 billion in insurance rates for 1997 alone,
$335 billion over a five-year period; and the JEC chart shows what the
distributions and savings will be on a state-by-state basis.

Now, I think this is a tax cut not simply because it puts these massive
sums of money into consumers' pockets—more than the 105th Congress
will even be remotely able to consider giving to consumers before it faces
the voters again. As Governor Whitman and Representative Tom
Campbell pointed out, what really goes out here is that we are unbundling,
which is to say repealing the tort tax that requires the purchase of a form
of insurance protection that, given its price, very few people would buy if
given the choice.

/
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Tom Campbell's point was also very, very telling about the
relationship between attorneys' fees, and pain and suffering damages. The
leading legal ethics case book, Wolfram on Ethics, defines pain and
suffering insurance as “an inflated element of damages tolerated by the
courts as a rough measure of—I am sure you can fill in the blank, Mr.
Chairman—“the plaintiff's attorney's fee.”

That is what pain and suffering really is. But it is worse than that,
because of how this subjective damage is calculated. It is figured as a
multiple of medical bills—three times your medical bills as a rough rule of
thumb.

So every time I get hit in an accident and injured and see a chiro-
practor, for which my health insurance pays, me and my lawyer, mostly
my lawyer, get three dollars. It is no wonder that, as Governor Whitman
points out, that the pain and suffering element is at the heart of hit-me-
I-need-the-money fraud and medical waste and overutilization that is so
deeply associated with our auto tort system.

Senator Lieberman points out that he is an advocate of this bill, Mr.
Chairman, because most Americans confront the auto insurance system
more than any other aspect of our legal system. The cynicism about our
legal system, about the rule of law itself, that this hit-me-I-need-the-
money, fraud-inducing pain and suffering mechanism engenders is, it
seems to me, an independent and powerful reason for support of the bill.

Now, to be able to get a $335 billion tax cut without deficit impact
is pretty darm good, particularly when you are also offering consumers
faster payment for all injuries they sustain up to the level of their own
insurance policies.

The question was asked about the progressivity, and Governor
Whitman and her insurance commissioner answered it, but there are
powerful points that can supplement the answers they gave.

As the JEC study points out, in response to your question, Mr.
Chairman, the savings under the bill would be, on average, 28 percent of
the total policy cost of all American drivers and 44.9 percent of the policy
costs for low-income drivers.

Let me cite an even more stunning statistic for those that would
defend the pain and suffering mechanism, in the name of the poor no less.
In the Maricopa County, Arizona study cited in the JEC report, they took
the people at the lowest half of the poverty income level, the true working
poor of this country, and found, Mr. Chairman, that those in Arizona,
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which is a state that pressures people to buy mandatory insurance, those
who bought auto insurance who were in the lower half of the poverty level
spent 30.6 percent of disposable income to buy auto insurance the study
found that for people at twice the poverty level, making $27,000 a year and
less, 44 percent had to defer major purchases of food and medicine in order
to buy pain and suffering coverages for themselves under the bundled
mandatory buy of such coverage.

Well, I think that the American public can figure out how to spend
$335 billion of its own dollars over the next five years for better things
than pain and suffering insurance. But if anybody wants to buy it, as you
point out Mr. Chairman, what Governor Whitman’s reform does and what
the federal bill does, is say, buy it for the same price and you essentially
get the same protection.

One last point. The bill is often called a no-fault bill, and I don't like
that term. Yes, it is true that consumers are permitted and do, under the
reform option, automatically recover for their economic injuries and
without regard to fault up to the level of their own policies. And that, by
the way, Mr. Chairman, is a highly progressive result, because poor people
who don't have money have got to settle for peanuts, whatever dollars get
thrown their way, because they need cash immediately. The current
system exploits this need, and anything that provides for more rapid
payment is very much in the interest of poor people.

But the essence of this bill, though, Mr. Chairman, is if you are a
negligent driver you better watch out because you are going to be sued
down to the last penny for any economic injury you cause to anybody that
you injure that exceeds his policy limit. Because under the right to sue for
the costs of injuries that somebody negligently causes under State law is
fully preserved by this statute.

So, Mr. Chairman, I thank you for having this hearing; and I hope
that what I think will be a historic legal reform and tax cut can be enacted
by this 105th Congress.

Thank you.

[The prepared statement of Mr. Horowitz appears in the Submissions for
the Record.]

Representative Saxton. Thank you, Mr. Horowitz. Let me clarify
one point.



24

The number you used we believe is correct, $335 billion; but just so
anybody listening understands fully, that is savings over a seven-year
period.

Mr. Horowitz. I think the $335 is over a seven-year period. That
is right. The $42 billion or so is the 1997 figure. That is correct, Mr.
Chairman.

Representative Saxton. Thank you very much.
Mr. Hunter.

STATEMENT OF J. ROBERT HUNTER, DIRECTOR OF
INSURANCE, CONSUMER FEDERATION OF AMERICA

Mr. Hunter. Thank you very much. I appreciate your leadership on
this very much.

You have a sort of a stacked panel here, because we are all no-fault
advocates and have been for a long time.

Jeff and I have gone back right to the beginning. I worked as Chief
Actuary of the Federal Insurance Administration on the Department of
Transportation study of no-fault back decades ago in response to his book
with Professor Keeton, and I have been a long-time advocate.

When I was Federal Insurance Administrator under Presidents Ford
and Carter, we were able to get both of those Presidents to support national
approaches to no-fault. So you really don't have anyone before you today
that is opposed to no-fault.

However, the Consumer Federation does oppose the Choice version
of no-fault. We like the Michigan version, as was mentioned. We think
that is a very rich benefit version. We believe that the right to sue is an
important right in America, and we don't believe that consumers should
have that taken away from them without a rich quid pro quo of a benefit
such as in Michigan, which has unlimited medical and rchabilitation costs
and very rich wage loss benefits if you are injured in an auto accident, even
if you are uninsured.

We have heard a lot about poor people, but poor people also are
victims of injury. Today many of them are uninsured; and when they are
not at fault, they are still collecting under the current system. So no-fault
is very acceptable to consumers and consumer groups if rich benefits are
part of the trade-off to giving up the right to sue.
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The reason CFA has opposed Choice for many years, this has been
before the States, Choice, for years and has been rejected. The reason
consumer groups have opposed it is not because we oppose the no-fault
concept but we oppose the trade-off of giving up the right to sue for very
limited benefits and because the right to sue for pain and suffering, for
example, is eliminated completely.

The second reason that we have opposed Choice is because it is really
no choice. It is two forms of no-fault. It is a no-fault without a pain and
suffering benefit, and it is a no-fault with a pain and suffering benefit.

If I am hit as a driver who has chosen tort by someone who has
chosen no-fault, I don't get the right to sue that person. I retain my
traditional rights; but I can't sue that person, I can't go to the jury trial, I
have to go to my insurance company, and I have to pay the premium to
cover it. So I have lost the right to sue, even under the so-called tort
option. The bill immunizes the driver who selects no-fault. You cannot go
after them.

The third reason CFA opposes Choice is that no-fault promises
prompt claims benefit, and that is true, but what if an insurer delays or
dentes claims? There is no option to go after that insurer except the
insurer can force you into arbitration.

Fourth, Choice is confusing. The bill before the Congress immunizes
the agents and the insurance companies in case someone makes the wrong
choice. If someone is later in an accident and it was the wrong choice, you
can't sue the insurance company or the agent who gave you the wrong
information.

Therefore, I think there are ample reasons to not go toward the Choice
direction, since it is really no choice, but to go in the direction of a very
rich benefit such as Michigan. That would be a wonderful approach.
Michigan works.

The Choice bill gives a benefit—a significant benefit cut to people,
but it only produces savings of 30 percent or more in 22 states, according
to your own statistics. So, therefore, the question is, why are we pushing
a national approach that only saves your goal of 30 percent in only 22
states?

The exhibits attached to my testimony shows that the breakdown of
the premium dollar make its clear that the reason Choice lowers cost is
because it lowers benefits—very significantly. Only about 3 percent of the
savings comes from efficiencies in the system. Perhaps about 10 percent
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comes from the lawyers' pockets. I have no problem with that. Do that
with Michigan. But at least half of the savings comes from the victims'
pockets, and that is the concern that I have about low-benefit no-fault.

The second exhibit shows that price increases over recent years are
roughly the same in states with no-fault and those with tort. So no-fault
does not hold down cost escalation. But it also shows that, relative to the
collision premiums, no-fault states tend to cost more than fault states. The
one major exception is Michigan, where the collision premiums ranked
fourth highest in the Nation. But the very rich, unlimited no-fault benefits,
the cost ranks 26th in the Nation.

Michigan works to hold down costs and deliver rich benefits so the
Consumer Federation urges Congress to move in the direction of no-fault,
to encourage the states to move in that direction, but to hold as the model
something like Michigan, something with rich benefits, something that
really gives people a reason to give up their right to sue in exchange for
something that really helps them when they are victims. The bill does not
mislead people into believing that they have a real choice of keeping tort
when they don't. A bill like Michigan, something like that we could be
very happy to support; and we would love to work with you on moving in
that direction, Mr. Chairman.

[The prepared statement of Mr. Hunter appears in the Submissions for the
Record.]

Representative Saxton. Mr. Hunter, thank you very much.

Let me ask what I think is a very interesting question that was
referred to by Mr. Campbell while he was here. But this is a rather unique
situation in which the Congress finds itself delving into an issue that has
primarily and traditionally been dealt with by states. Here is a Federal bill
which would have a significant impact.

One, why is it that you think we need or do not need this bill passed
by the Congress? And two, are you fearful that the rights of states to
formulate and adopt their own insurance programs would be affected in
any way?

Mr. Horowitz, Mr. O'Connell?

Mr. Horowitz. Well, I am quite confident that Governor Whitman
is a pretty vigorous guardian of state prerogatives, Mr. Chairman; and she
was perfectly comfortable with it in precisely the sense that Congressman
Campbell alluded to. That the reform sets the ground rules. It unbundles
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economic from non-economic coverage but otherwise leaves matters to the
states.

When I was in the government as General Counsel to the Office of
Management and Budget, I headed the Federalism Working Group. I saw
Federal bills pass with far less basis for Federal involvement on a one-size-
fits-all, Uncle-Sam-knows-best basis. This bill is, as Governor Whitman
says, a model for Federalism.

Representative Saxton. Let me stop you here and ask you to
explain, if you would, the approach that the McConnell bill would take.
What would the McConnell bill mean in practicalities to the states?

Mr. Horowitz. Well, it would preserve state substantive law pretty
much intact.

Representative Saxton. Would it force a Federal program on any
state?

Mr. Horowitz. No, because there would be two respects in which
the states could change it. One, as Governor Whitman points out, any
state which did not like any aspect of the Federal bill could repeal or
modify any or all of the Federal package. That really is almost historic,
the idea of the Federal Government enacting nonpreemptive legislation in
an area of such enormous Federal interest.

As a historical point, Mr. Chairman, it should be noted that during the
1970s, and Bob Hunter referred to it, a major drive of the consumer
movement was to have a so-called Federal no-fault bill which would have
been totally preemptive of state law, one-size-fits-all, in order to replace
this system. Phillip Hart got off of his deathbed to vote for it in the United
States Senate. Albert Gore supported it enthusiastically at the time. The
whole consumer movement supported it, and that was one Federal law that
essentially swept away state law. The reform discussed at today’s hearing
1s something that merely sets a basic ground rule and even allows the states
to repeal that ground rule. :

Representative Saxton. So this preserves the rights of states to
conduct their own insurance program?

Mr. Horowitz. Absolutely. And I would say two other things Mr.
Chairman.

Representative Saxton. Let me just finish, if I may.

Mr. Horowitz. I am sorry.
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Representative Saxton. Regarding Mr. Hunter's favorite program,
which has been adopted by the State of Michigan—if the State of New
Jersey chose under the Federal guideline to adopt a program similar to the
State of Michigan, the State of New Jersey would have that option. Is that
correct?

Mr. Horowitz. That is correct. And I may say, ironically, that I
spent two hours with Governor Engler just the other day discussing this
very proposal, and I can tell you that he is deeply troubled by the point
Professor O'Connell made about the debacle of uninsured motorists in the
City of Detroit and the widespread number of uninsured motorists, given
the high cost of Michigan premiums.

So, of course, any state would have the choice—one in the old bill of
last year and a new one that Congressman Campbell has been significantly
responsible for adding to what I think will be the 105th Congress version:
If there is not a 30 percent average statewide reduction of bodily injury
premiums under the bill, a state insurance commissioner can block it.

Now, Mr. Hunter was perhaps inadvertently in error in saying that
only 22 of the 50 states would have the reduction. That only underscores
how we have understated the dramatic significance and value of this
program. We have scored the 28 percent and 45 percent reductions in
terms of total insurance premiums. The bodily injury portion of premiums
is only about 50 percent of your total premium. So that we estimate 48,
49 states will have, easily, a 30 percent average statewide bodily injury
reduction as a result of this reform. That option will be out there to voters.

This takes care of this bogus notion that no-fault, which opponents
call this reform, causes premiums to increase. If it does under this reform,
it can be blocked from taking effect.

The second point, urged by Mr. Campbell, is that if any state
insurance commissioner can show that under state practices the Choice
option would be substantially misleading to consumers, the state insurance
commissioner can block the Federal law from going into effect in that
state.

The reform couldn't be more sensitive on the score of Federalism.

Representative Saxton. Mr. Hunter, I appreciate your perspective
on this, but I have—Mr. Horowitz has just carefully explained what I
believe to be the case. That is, that no state is forced under any
circumstances to adopt anything they do not want to adopt or change their
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program. In fact, they can leave it the same or adopt whatever program
they wish.
I have difficulty understanding why you would oppose that?

Mr. Hunter. It is not as benign as, say, a Joint Resolution that
encourages the states to change the rules. It changes the rules unless the
states act; and it changes, therefore, the dynamics of the game at the
political level.

Now I support no-fault. I would much rather see the rules change, in
my view, properly. I am not opposing the idea of moving in the direction
of no-fault. Not at all. I am not opposing that.

I am opposing the specifics of the Choice bill that we have before us.
I think it is not a proper trade-off. It is designed obviously by people who
want to minimize benefits to victims because it is designed right where pain
and suffering benefits in excess of economic damages tend to occur below
$25,000.

If T have a $1,000 injury, I tend to get $3,000 or $4,000. If I have a
$100,000 injury, I tend to get $25,000 to $50,000. I get a fraction.

The place where these two lines cross are where this bill is designed.
It is cutting off all the benefits of pain and suffering. They are real
injuries. If you are burned or hurt you are really hurt. You are losing
those rights, but you are not gaining anything in the area where today you
are undercompensated. That is, in my view, a serious problem with the
bill; and I think it can be worked out.

Representative Saxton. Excuse me, please permit me to get back to
the question. And your answer, I think, begins to shed light on this. You
indicate that the bill would change the dynamics under which the states are
making decisions relative to insurance.

Mr. Hunter. Correct.

Representative Saxton. I have here a study that was done by the
Star Ledger-Eagleton poll, and one of the first conclusions that it comes to
after surveying 800 New Jersey adults, presumably drivers, is that 65
percent of those surveyed said that they are not at all satisfied with the
current New Jersey program. And yet, for some reason—and I think you
and I know what it is—the New Jersey legislature has been unable to deal
effectively with this because of the dynamics that exist in my state
currently. The dynamics are heavily weighted against change because of
some special interest folks.

44-463 - 97 - 2
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So the precise objection that I think you have (i.e., changing the
dynamics) is precisely what the bill is intended to do in order to enable
states to productively and efficiently make change that people would want.

Mr. Hunter. Mr. Chairman, respectfully, I think you misunderstand
my testimony. I am not against changing the dynamics. I am against
changing the dynamics in favor of a Choice no-fault plan that is not a
choice, that takes away benefits and gives nothing in return. I am for
changing the dynamics in favor of something like the Michigan no-fault
plan.

Mr. O'Connell. Let me suggest what the Michigan plan would do
in New Jersey. New Jersey now has $250,000 of no-fault benefits. That
is an awful lot of money. That is five times what New York has. New
York has $50,000. New Jersey allows people to choose the same threshold
that exists in New York, and it is very similar to what exists in Michigan.

Mr. Hunter. It is much more open in Michigan.

Mr. O'Connell. They have to suffer death and serious bodily
impairment, so you can have a lot of games played by lawyers.

But the point is, if, in fact, you provided in New Jersey today
unlimited medical benefits, can you imagine the deeper dissatisfaction that
would exist in New Jersey because you still preserve the right to sue for
pain and suffering? As the Governor indicated, there are an awful lot of
suits for pain and suffering in New Jersey. And even in Michigan, which
Mr. Hunter points to with pride, the Governor of Michigan says they are
facing huge costs with these tort claims that we allowed. And your data
from the JEC study indicates that, in Michigan, there are huge savings to
be gained by giving people the choice to say I don't want to sue for pain
and suffering, even above Michigan’s threshold.

Representative Saxton. How many uninsured drivers are there in the
country? Does anyone have that information?

Mr. Hunter. About 20 percent.

Mr. O'Connell. Yes, I would agree with that. But in urban areas
you would find that it is 70, 80 percent.

Mr. Hunter. It gets much higher for places like Miami or Los
Angeles, places where poor people tend to congregate and the rates are

high.
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Representative Saxton. So when I leave here and drive back to New
Jersey, for every 10 cars I meet coming at me, eight have insurance on
average, and two don't?

Mr. Hunter. That is correct.

Mr. Horowitz. No, Mr. Chairman, not if you have to drive through
Washington, D.C., it isn't. The likelihood is that the driver you are hit by
is as likely to not be insured. So if he injures you and he is drunk, you are
more than likely on your own, Mr. Chairman.

We are talking about urban centers here, Mr. Chairman. And that,
100, is an element of this bill. Your colleague from New Jersey asked that
of Governor Whitman what the bill does for cities. Mayor Giuliani has
testified on that score. Once again, you get to this pain and suffering
mechanism, this thing that says if you say you are hit and you go to a
chiropractor, Medicaid might paid for the chiropractor or your insurance
might pay, but you get a three dollar bonus for pain and suffering.

Mr. Hunter. Only if you are hurt a little bit. If you are hurt a lot,
you don't get anything. It is a scratch-card game, not a lottery.

Mr. Horowitz. Excuse me, Mr. Hunter. You call it a lottery in
written statements.

Mr. Hunter. I am for no-fault.

Mr. Horowitz. Let me say about this bill, Mr. Chairman, the fraud
levels in the cities are so much higher. There is not an American city
where a hard-working taxpaying resident cannot put $300 to $1,000 in his
pocket by moving to an adjacent suburb. Not only is this a tort tax, it is
a profound urban tax, and the current system is one of the elements that
helps create a fiscal death spiral of cities—because you may pay $1,000
more to drive a car if you live in a city. That differential begins to
disappear when the cause of the fraud, were pain and suffering mechanism
that gives you a bonus every time you see a chiropractor, is of the system
after you choose to get out of that regime. This is what Governor
Whitman seeks for drivers.

Representative Saxton. Is there any estimate—on average, what
would be the effect on insured versus uninsured motorists if the states
adopted a Choice plan similar to the one that you favor?

Mr. Horowitz. Well, uninsured versus uninsured, as Governor
‘Whitman points out, the bill’s savings would allow states to begin insisting
that drivers pay their insurance bills.
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I have to say that state after state—contrary to what Mr. Hunter says,
where he says now if you are uninsured you can still sue under state law
—the voters of California just passed what I would regard as a Draconian
initiative that says if you are uninsured you can't sue for pain and
suffering. That means that uninsured people are not likely to get lawyers
when they are hit.

What we are saying here is that if you have the rates down low
enough so that they are affordable, you can begin to get at the uninsured
motorist problem.

Mr. O'Connell. I can say that I think your question is a very
profound one. No one knows how many people can be lured back into the
system by much lower rates. But when we have the huge numbers of
uninsured today, it clearly is likely that many of them can be drawn into
the insurance pool if, in fact, they can pay half of what they would
otherwise pay.

Let me also say that the virtue of providing these PIP benefits, these
benefits payable by your own company without reference to fault, do away
with the need for uninsured motorist coverage in large measure.

Under the tort system today if you and I collide and you are
uninsured, I don't have any remedy at all, so I have to pay an extra
premium to cover your liability to me. But once I am insuring myself on
a PIP basis, I am indifferent to whether you are insured, because I am
being paid by my own insurer, irrespective of whether you have insurance.

Mr. Hunter. There are a lot of uninsured motorists in no-fault states
with low benefits even in cities. It is unclear whether you would attract
many back in. I would say that in several no-fault states you have above
average percentages uninsured—Massachusetts, other places like that,
D.C. Itis not a panacea for the uninsured motorist.

Mr. Horowitz. Mr. Hunter, calling a state like Massachusetts a
no-fault state and comparing it to what Governor Whitman wants in New
Jersey and what this bill will do is, to say the least—people talk about
calling apples, oranges, this is calling apples, skyscrapers.

On the one hand, what you have got in a state like Massachusetts is
—a so-called no-fault state—is they say all you need to do is run up
$2,000 worth of medical bills. Then you can sue for pain and suffering.
But it is no-fault until that. All Massachusetts-type states do is create
incentives for people to run up $2,000 worth of chiropractor bills, which
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they routinely do. Those kinds of comparisons have nothing to do with
what is proposed.

What we are talking about in terms of uninsured motorists, Mr.
Chairman, is the same policy that in Simi Valley costs $300, costs $1,500
in central Los Angeles. And here is the reason: The fender-bender to
whiplash ratio numbers, the fraud numbers generated by the pain and
suffering mechanisms, are really at the heart of it all.

In California, for example, for every fender-bender, you now have the
staggeringly high 45 percent of the drivers say oh, my goodness, I’ve got
soft tissue injury. We have a system in this country where even though the
number of accidents has declined, cars have gotten safer, we drive in urban
areas so we drive more slowly, despite a decline in accidents of 12 percent,
we have increase in claims for bodily injury of 17 percent. So there is a 45
to 100 ratio in California as a whole, but in metropolitan Los Angeles, Mr.
Chairman, it is 98.8 per 100 fender- bender to whiplash ratio.

The fender-bender to whiplash ratio in Connecticut, it is 25 for the
state; in New Haven, 50 percent. For every nick of a car, you have got
half of the people saying, oh, I got a whiplash injury. Why? Because you
have a system that says for every chiropractor visit you and your lawyer
mostly your lawyer, get three dollars. It is a crazy system.

Also, Mr. Chairman, you are sitting here groaning as a Member of
Congress under the burden of having to deal with our health care system.
The RAND Corporation has estimated and others have estimated that,
independent of its impact on auto insurance rates, you have got multibillion
dollar additional costs in health care for waste and fraud that the pain and
suffering mechanism generates.

That is the sort of thing that consumers ought to have a chance not to
buy. That is all that the reform does. And if low-income people and urban
people don't have to buy it, suddenly central Los Angeles people will have
rates close to what Simi Valley people now have. You are going to get a
lot of poor people who will join the system, as Professor O'Connell says.

Mr. Hunter. Mr. Chairman, I just wanted to make one point. Mr.
Horowitz makes the best argument I ever heard against Choice just then.
He said, it is not a no-fault state if it has a $2,000 benefit, but the bill
would allow a $10,000 state to have a $10,000 benefit. It would become
a target, just as the $2,000 has become.

The bill is faulty no-fault, just like we find in Massachusetts 1 agree
with them that the fault with many no fault plans is faulty no-fault. The
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fault with Choice no-fault is it is faulty no-fauit. But the way to fix it is
to come up with a plan similar to Michigan.

Representative Saxton. Dr. Carroll, Mr. Horowitz just referred to
the subject of other health insurance carriers. In your testimony, or in your
report, you note that estimates of automobile insurance costs do not take
into account the role of collateral benefit sources, such as other private
insurance like workers' compensation or other government or private health
insurance costs and benefits. Would you expand on that for us?

Mr. Carroll. That is correct, sir. The data I used to make my study
or to perform our analysis only tell us about the compensation an
individual received from automobile insurance. It does not identify any
compensation that same individual may have received from other sources
of coverage, including private health care, employer-paid sick pay which
would have covered work loss, perhaps, public programs, worker's
compensation, Medicare, Medicaid, et cetera, et cetera. My data did not
identify those sources, so I would not capable of including them.

So all of my estimates assume that auto insurance pays from dollar
one; and my savings estimates are the estimates of the savings that would
obtain if auto insurance continued to pay from dollar one for medical,
although I understand that the bill that Jeff and Michael have designed
would, under some circumstances, have auto insurance secondary to other
sources of compensation, in which case the savings would be greater to the
degree that individuals would not receive double payment as is sometimes
the case today.

Representative Saxton. Well, thank you very much.

I want to thank each of you for being here with us today, for what I
believe was a very thorough discussion of a proposal that has been made
in the Senate. We will proceed to disseminate this information to others
who may be interested. As this topic heats up, you can all be sure that
your comments will be taken into account.

Do you have any closing remarks that you would like to make before
we leave?

Mr. O'Connell. I guess I would reply to Bob Hunter very briefly
that this bill preserves the defects of current state law. It is true it does.
That is, if the people stay in the tort system, they will still be able to use
their medical expenses and pump up their medical expenses to get a tort
claim. But that is the virtue of the scheme. If a state wants to keep what



35

it is doing, it can do so; but it gives the consumer the option of getting out
of that game.

Mr. Horowitz. The one New Jersey—this has been a New
Jersey-oriented hearing, because you do lead the Nation in this unhappy
respect.

One of the things that provoked our interest in this reform was the
famous ghost rider incident that you will recall—the New Jersey bus
situation where they had these teams of dishonest lawyers and
chiropractors, and they would use these inevitably poor ghetto people, and
every time there was the report of a bus accident on the New Jersey
turnpike, the lawyers would rush a poor person down to get on the bus.
Your rates were going sky high for buses. The fraud was captured.

And, of course, as long as you pay somebody three dollars every time
he runs up a dollar's worth of chiropractor bills, you are going to have the
kind of ghost-rider-type fraud that you had in New Jersey.

That is what is exciting about what Governor Whitman wants to do.
You take away incentive for fraud. Nobody wants to visit a chiropractor
58 times—that is the average number of Hawaii visits per auto accident
—if'there is not a cash bonus associated with the visit. Under the reform,
people won’t go to chiropractors unless they really need chiropractic
treatment.

So we can do away with things like the ghost rider problem, which
generated fraud and higher bus rates in New Jersey, by allowing people to
opt out of the pain and suffering regime which, as Congressman Campbell
says, does little else but pay lawyers' fees. You don't need lawyers' fees if
the system automatically pays you for economic injuries.

Representativé Saxton. Thank you very much.

I think it is important, on a closing note, to make sure that we all
understand if the Federal bill passes and becomes law, there will be a
variety of options that states in developing their own individual auto
insurance programs can opt into or out of. And then, if they develop a
choice system, individuals will have the opportunity to opt into or out of
a variety of programs, such as those that Governor Whitman chose to
include in her proposal.



36

So it s a series of options that we are looking at. We thank you very
much for helping us to better understand these issues, and we will look
forward to hearing from you in the future.

Thank you very much.
[Whereupon, at 11:45 a.m., the Committee was adjourned.]



37

SUBMISSIONS FOR THE RECORD

PREPARED STATEMENT OF

REPRESENTATIVE JIM SAXTON, CHAIRMAN

Today we are having a hearing before the Joint Economic Committee
to discuss automobile insurance and tort reform. Every American who
drives a car and pays automobile insurance faces a very serious and
growing problem. The problem is two-fold: the very high and ever
increasing cost of automobile insurance, and second, the failure of the
current legal system to promptly and fully protect those injured in an
accident.

Auto insurance premiums are too high today and they are increasing
faster than the rate of inflation. In 1995, the national average cost for
insurance premiums was $757, the last year data are available. In some
states, the average premium is much higher. For instance, in the state of
New Jersey the average automobile insurance premium was over $1,100.
Consumer Reports magazine reported earlier this year that for a family in
Cherry Hill with two cars and one child who drives, insurance premiums
cost somewhere between $2,500 to $3,500. The same Consumer Reports
study showed that the national average cost to insure an automobile rose
44 percent between 1987 and 1994, nearly one and a half times the rate of
inflation.

We are holding this hearing today to look in to the causes of high
insurance premiums and their rapid increase. Even more importantly, we
need to examine the possible solutions that could provide American
families with much needed relief and would save them hundreds of dollars
every year.

I feel it is important to highlight the truly bipartisan and wide-ranging
support for auto insurance reform that has come from individuals,
advocacy groups, politicians on the right and left (and the Reform party).
This movement began with reformers such as Michael Dukakis in
Massachusetts, and was promoted in the last presidential election by
Senator Dole and by GOP presidential candidate Steve Forbes. And
several reforms have been championed at the state level, led by such
Governors as Christine Todd Whitman, who recently proposed a version
of Auto-Choice for her State of New Jersey.
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In this session of Congress, Senator Mitch McConnell (KY) a
Republican, is introducing an Auto-Choice bill together with two
Democrat Senators, Daniel Patrick Moynihan (NY) and Joseph Lieberman
(CT). Their Auto-Choice reform efforts have received favorable reviews
from the editorial boards of The New York Times, USA Today, and The
Washington Post. At atime when partisan bickering and personal attacks
have soured the political atmosphere in Washington, it is refreshing to find
an issue where politicians and groups from across the political spectrum
can find common ground.

Last year I authorized the staff of the Joint Economic Committee to
study some of the problems with automobile insurance. Their report has
given us an insight into some of these problems and examined one proposal
for reform, called Auto-Choice.

The economic benefits of the Auto-Choice reform are tremendous.
The JEC has estimated that the potential savings from Auto-Choice reform
could total around $42 billion in 1997 alone. The total available savings
would grow larger each subsequent year, so the $42 billion savings in 1997
would have increased to $52.4 billion by 2001. Over that five-year period,
Auto-Choice would make available to American consumers over $235
billion in savings.

Nationwide, the average insurance policy would drop from $785 to
$562. That means for the average driver, Auto-Choice reform would save
them $223 on their auto insurance payment each year. For many people,
that would provide much needed relief. In many high-liability states,
however, the savings would be significantly greater. New Jersey drivers,
who pay the highest insurance rates in the Nation, would save an average
of $417 a year.

I would like to emphasize that Auto-Choice reform would be
especially beneficial for low-income drivers. Research done by RAND
indicates that low-income drivers would save significantly more on auto
insurance than the average driver. While the average driver could see
savings around 28 percent, low-income drivers would experience, on
average, a 45 percent reduction in their premiums.

The JEC study found three major causes of increasing car insurance
premiums: fraud, high litigation costs and escalating non-economic
damages. While the issue of high litigation costs is an obvious problem,
the few studies that have focused on this topic have shown how significant
transaction costs can be on the cost of automobile insurance premiums. A
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1990 study by the California Department of Insurance found that over 40
cents out of every premium dollar paid for bodily injury liability and
uninsured motorist coverage goes to attorneys.

A second problem is fraud and abuse of the auto insurance system.
After an FBI investigation into auto accident fraud, Director Louis Freeh
estimated that “every American household is burdened with more than
$200 annually in additional insurance premiums to make up for this type
of fraud.”

The bipartisan bill that will be introduced in the Senate by Senators
Mitch McConnell, Joseph Lieberman and Daniel Moynihan attempts to
resolve several of these problems in the current auto insurance market.
Their Auto-Choice reform is a Federal solution that would change the
insurance laws to allow individuals to select from two types of auto
mnsurance coverage. Under the current system everyone is required to buy
third-party insurance coverage for economic damages (property, medical,
and lost wages) and non-economic damages (punitive awards and pain and
suffering).

How does Auto-Choice lower premiums? The Auto-Choice bill
would give drivers a choice between retaining their state-based insurance
system or changing to a first-party, no fault insurance option. Under the
new option, drivers would recover damages from their own insurance
company, so consumers would only need to protect themselves and their
property.

The Auto-Choice bill calls the new option Personal Protection
Insurance (PPI), in which drivers would receive first-party coverage with
immediate, full payment of economic losses regardless of fault. In return
for this immediate recovery and lower premiums, they would opt not to be
able to recover for non-economic damages. In addition to the lower
premiums, Auto-Choice would reduce incentives for fraud, reduce
transaction costs, and help low-income drivers enter the insurance system.

The second option, Tort Maintenance Coverage (TMC), would be
chosen by consumers who prefer their current state’s laws for recovery of
economic and non-economic losses (37 states have fault-based, the rest
have different forms of no fault). Under the TMC option, drivers would
retain the same amount or types of recovery as provided in the insurance
laws of their state, unless they had an accident with a PPI driver. In that
case, they would receive first-party coverage up to their own TMC policy
limits.
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Under both options, injured parties could sue for economic and non-
economic damages against drivers who commit intentional torts or when
the accident is due to alcohol or drugs. And both options would allow
drivers to sue in court, on a fault basis, for economic damages that exceed
their insurance policy’s coverage limits.

Another significant part of the Auto-Choice reform bill was the
tremendous sensitivity and deference paid to the states. All state
legislatures would be given the ability to repeal the bill by a simple
majority. Or the Federal law could be modified by passing changes in that
state’s legislature. Finally, the state insurance commissioner could prevent
the law from taking effect in a state if the commissioner could certify the
state would not experience a 30 percent reduction in bodily injury
premiums. :

As we listen to the testimony this moming, the causes of increasing
auto insurance premiums will become clearer. And though we may not
have perfect agreement on the solution, I hope we will all agree on one
thing: We need reform, and the millions of Americans paying exorbitant
auto insurance premiums need reform NOW.
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Statement of Rep. Pete Stark
before the Joint Economic Committee
March 19, 1997
Mr. Chairman, Iappreciate this opportunity to express my views
about the high costs of automobile insurance. In California,

automobiles are essential, so the cost of automobile insurance is
matter of great concern to the people in my district.

/

However, I'm perplexed as to why this hearing is being held in this
committee, at this time. The need for the Federal. government to
intervene in the automobile insurance market is questionable, and
certainly much less important than other insurance reforms, such as
health insurance, which have far greater impacts on our society and
a much closer federal nexus. Even assuming that automobile
insurance market is an area for federal action, the particular remedy
being considered--No-Fault or No Fault/Choice—has hardly been a
panacea. No fault states have among the highest insurance rates in
the nation, and have inflated claims and higher costs. During the
recent debate on no-fault in California, much was made of the fact
that this proposal is different from any that has ever been tried. In
my opinion, that is the best possible argument for caution, rather
than a signal that this proposal is better than the failed no-fault
experiments of the 1970s.

The passage in 1988 of Proposition 103 showed the way to really
reduce auto insurance rates. Through mandatory rollbacks and
strict insurance regulation, Californians have received savings
estimated at $12 billion, with more than a billion more in premium
refunds. California auto insurance rates are far more stable than
before this law passed. ’

On the other hand, last year, the people of my state resoundingly
rejected a no-fault proposal. It seems clear that the hype
surrounding No-Fault/Choice is part of a well-orchestrated
campaign by the insurance industry to increase their profits, at the
expense of the American consumer, by holding out a false promise of
savings.
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I will be interested in the results of this hearing, although I
understand that most of the witnesses support some form of No-
Fault insurance. I wish to submit for the record this letter, addressed
to the Chairman and the Members of the Joint Economic Committee,
by Harvey Rosenfield, who heads Prop. 103 Enforcement Project,
and also the accompanying material.

1 thank the Chairman.
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1750 Ocean Park Bivd., #200

March 17, 1997
Santa Moalca, CA 90403
(310) 3920522 * The Honorable H. James Saxton, Chairman
FAX (310) 392-8574 Joint Economic Committee

United States House of Representatives
Washington, D.C. 20515

Re: No Fault Insurance Hearing
Dear Mr. Saxton:

We are disappointed to learn that the committee hearing on auto
insurance reform scheduled for Wednesday, March 19, will feature'only
supporters of no fault auto insurance. To our knowledge, no.critics of no
fault have been invited to attend, nor have advocates of alternative
reforms that have succeeded in lowering auto insurance premiums —- in
stark contrast to no fault’s abysmal track record.

Attached you will find testimony we prepared for the Senate Commerce
Committee last fall which examines in detail the following points:

(1) No fault increases premiums, fraud, litigation and possibly even

accidents. According to data compiled by the National Association of

Insurance Commissioners, premiums in mandatdry no fault states rose
- 45.6% between 1989 and 1994, a third higher than the average in liability

. states (33.7% increase). In 1994, six of the top ten most expensive states

(including D.C.) had no fault systems. States that repeal no fault obtain
immediate rate decreases. No fault benefit systems cost more to provide,
encourage inflation of claims and fraud, and lead to more litigation
against insurance companies for failure to pay claims. Moreover, studies
show that no fault laws encourage drunk driving and car crashes.

(2) The insurance industry’s newly repackaged no fault proposal offers the
deceptive promise of a “choice” that is an illusion. When a bad driver
“chooses” to be fault-free, that decision overrides a good driver’s choice to
hold the bad driver accountable under the tort system.

(3) The California electorate has rejected no fault proposals twice in eight
years, most recently in March of 1996, after a $15 million campaign which
atternpted to mislead the public about the origins, sponsorship and impact
of the legislation. Federal preemption of the right of states to determine

® =-
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The Honorable H. James Saxton
Page 2

their own auto insurance system is an inappropriate intrusion in the
traditional sovereignty of the states in this arena.

(4) The passage of a ballot initiative in California in 1988 succeeded in
lowering insurance premiums by mandating rollbacks and stringent
regulation of insurance profits and expenses, saving California motorists
an estimated $12 billion, in addition to $1.2 billion in premium refunds.
We ask that you include a complete copy of the testimony and appendices
in the printed record of this hearing. If you would find it useful to educate
the committee on these points, we would be pleased to accept an
invitation to participate in any future hearings on the subject.

ificerely,

arvey Rpsenfield

cc: Members of the Joint Economic Committee
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"NO FAULT"

Testimony Of
Harvey Rosenfield and Jamte Court
on S. 1860
Before the
Commerce Committee
United States Senate
‘Washington, D.C.
September 24. 1996

Mr. Chairman and Members of the Committee:

Thank you for inviting the Proposition 103 Enforcement Project to present its views
on 5. 1860 to the Committee. The Project’s p fi is

P of Prop 103, the property-casualty insurance reform
Proposition approved by California voters In 1988: it also conducts research and
d on in general.! Harvey Rosenfleld. the
founder of the organization, is a California ronsumer advocate and the author of
Proposition 103. Jamie Court is the Director of Advocacy for the Project: a
dv who also spearheads a related project to protect the public
Interest {n high quality health care.

consumers of S. 1860 and of no fault as they g ity operat: e
United States, along with a brief discussion of the no fault proposals, twice rejected
by overwhelming margins by the California electorate, most recently in March.

We are pleased to provide the Committee with our analysis of the timpact upon
in th

Based upon an extensive analysis of no fault laws and pro; such as S. 1860,
it ts our conclusion that no fault is an extremely costly and failed experiment in
soclal engineering. No state has adopted a no fault system since 1976. Since 1989,
four states have repealed their mandatory no fault laws.2 The United States

1 The Enforcement Project 13 an arm of the Network Project, a California-based, non-profit. non-
partisan rescarch, and founded in 1985 and supported
by grants and from of the public. Ap 13% of the

's 1994 came (rom s who could be as lawyers.
2 As of 1994, ten states had mandatory no fault laws. Another cleven states and the District of
Columbia had non-mandatory, or “optional.” no fault systems. In these states. tort suits and

Testimony on No Fault -- Scptember 24, 1996 -- Page 1
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Congress should not consider preempting the laws of the fifty states to impose this
fNawed system upon American motorists. We reach this conclusion for the following
reasons:

I. No Fault Raises insurance Premiums.
A.lmpact of No Fault in Other States

The following tables summarize data drawn from the California Department of
of

Insurance and from annual reports published by the N: I A

Insurance C most ly, State Average E. i & Pre

Jor Personal I in 1994 (. y 1996). This ts the most recent
data avallable.3 .

No fault states have the highest average auto premiums. Of the ten states
where auto was most exp in 1989, eight were no fault states.
Since then, three of those states -- Pennsylvania, New Jersey and Connecticut --
have repealed their datory no fault (no fault remains optional in

Pennsylvania and New Jersey). In 1994, six of the top ten most expensive states
{including D.C.) had no fault systems. Hawail, as in 1993, remained the most
expensive in the nation. Note that in 1993, New York -- model for the “verbal
threshold™ no fault proposals promoted by no fault advocates -- surpassed
Californta. It Is now the 6th most expensive state in the nation. As a result of
stringent regulation instituted by the voters in 1988,

ten chart altogether in 1994, 1t now ranks 12th. See Table 1.

Table 1. States With Highest Average Liability/No Fault P
1989

1894
s Hawaii* $741
- [ 2. Massachusatts® $721
[5 Rewdomay™ 3840 |
3 Rhode Island $612
X Connecticut™ $601
= New York* $578
- (7. Delaware** $556
= Dist. of Columbia™ $546
= X Louisiana $536
$408 0. Nevada $515
' o NG Fault State/**No fault made optional

tory ault State/** Optional
1990/****No Fault made optional 1989/*****No (ault repealed 1993, effective 1994,

No fault premiums rising nearly one-third faster than non-no fault states.
Table 2 below shows that states with mandatory no fault systems saw their rates
increase an average of 45.6% between 1989-94, nearly one-third higher than the
average rate of growth of the average premium In non-no fault states, which saw
an average 33.7% Increase over the same period.

are not and may choose to "add-on"~ no fault coverages. or
motorists may choose whether to be covered by no fault or by tort.

Data for “average llability insurance premtums,” which includes no fault premiums In no fault
states. was sclected from the NAIC report because the so-called “Insurance crisis’ of the 1980's.
involved skyrocketing increases principally in the lability portion of premiums for homeowner,
businesses and auto insurance. "
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Table 2. Comparison of Growth in A e Liability Premiums, 1889-1994
% Change
1989-04
Average of All 458
Mandatory No Fault
States ©
Average of All Non- No N7
Faut Sates *
Califormnia T 45

* Average of State Averages; excludes states
which changed their type of tort system

nf tates with the in the nation {n auto llability
;?:ctr:leum: ;::vecn 1989 and 1994, ten states have some form of no fault -- either
mandatory or optional. The top three are all no-fault states: Texas (69.0%
increase), Massachusetts (68.9%) and South Dakota (64.2%). See Table 3.

Table 3. States With Highest Growth in A e Liability Premiums

1989-1994 Growth

1. | Yoxas* 69.0%

2 | Massachusatts® €3.9%

3. | South Dakota** 84.2%

4. | Nebraska 63.7%

5. |Uan® 55.2%

8. |Hawai® 58.4%

7. | West Virginia 57.6%

8. | Kentucky'™ 57.2%

9. | New Maxico 52.2%

10. { Rhode Isiand 50.0%

11. | Cotorado” 49.8%

12. | New York* 49.2%

13, | Arkansas** A71%

14. | Detaware** 8% L

15, w 46.0%

* Denotes. atory No Fault State/* Optonal No fault

aling no fault and regulating insurers lowers auto insurance premiums.
'{l'l:epeNAlC d:ota demonslmlg that repealing no fault and instituting rollbacks and
1 of the tndustry results in substantial rate reductions.

1989 and 1994, the four states whose average liabiiity insurance
g:ct:lv\:::wge?m:rn dropped or grew the most slowly were: Georgla {-4.8%), California
{-4.5%), New Jersey {-1.6%), and Pennsylvania (+1.9%).

« Georgla eliminated its no fault system effective in October, 1991, and established
stringent regulation of rates and mandated a 15% rollback.

*F T led its datory no fault law effe in July, 1990, made no
fault cmlmrage opt?onal. provided a 10% rollback for those customers choosing tort

, and ded p against y or
Pcnn;;lva:lna. which had the 6th highest average auto liability insurance premium
In 1989, dropped off the top ten chart and now ranks 18th!

f a system in
New Je dro its mandatory no fault law in 1990 in favor of
;vhlct;ll mmsu Elp:;choose tort or no fault age. and forced to pay
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off 81.4 billion in losses that the state’s auto insurance joint underwriting
had of the Vs New
Jersey, which had the most lability tn the

[}

nation in 1989 (see Table 2), dropped to 3rd p place by 1994

Georgla, New Jersey and Py yt 's rel were by California voters,
who in . 1988, d the most Il roliback and regulatory regtme
in the nation.

Connecticut also repealed its no fault system effective January 1. 1994: rates In
Connecticut dropped 9.7% during the year after no fault was repealed,

California’s Pr ition 103 has 1 d auto P

P 103 was app: d by C. voters in . 1988, to add:
massive increases in the price of business, homeowner and auto liability insurance
between 1985 and 1987 -- the so-called "insurance crisis.” which rocked the state
as well as the nation in the mid-1980s. 103 called for a 20% rate roliback,

“prior app! of rate of the antitrust
laws to the industry, of au(o s based on driving safety
record rather than zip code: a 20% good driver discount; and an elected Insurance
commissioner.

Auto premiums fell 4.5% in California between 1989 and 1994, while premiums

throughout the rest of the nation increased 29.6%. In 1988, California had the
rate of annual growth in auto insurance lability premiums in the

nation. By 1994 Callfnmh was 47th. Between 1988 and 1994, California

In 1989, California had the 2nd highest average premium in the nation. In 1994, it
was 12th. California is the only state in the nation to achieve a decrease in auto
Insurance premiums three in a row. Because of its impact on premiums,
Proposition 103 has saved California motorists an estimated 812.2 billion. That
does not include over $1 billion in Proposition 103 refunds paid to California
motorists.

Interestingly, NAIC data on profits suggests that rates in California could be
further reduced. Despite a lengthy freeze on rate increases and over Bl billion in

refunds, the nvemgc profit of Caufomm Is twice the

p waste, Inefliciency and fraud has worked.
Howcver. lhe pmm.s are earning in California prove
that s
B.Why No Fault Is More Expensive
The NAIC data show that No Fault raises premiums. No fault is an mheren\ly
more expensive system for g auto P for the fc g
reasons.

the people covered. Under no fault, both the tnnocent victim and the
mon who caused the accident are paid -- regardiess of who is at fauit. Paying
1s vastly more expenstve than upder “tort” systems, tn which the
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llnhmty pollq' of thc nl-[ault drtver covers the lnnoccnt driver only mnmm_nn

claims. d to provide the no {ault
benche to wh thcm without the lndependenl Judicial rcvlue‘vl of
the legal system, have In other
wordsg.illlhey:vnnnblmy of medical care up to lhe llmlts of the no fault policy

ges greater

* More lnudulent emm Frnud is rumran' under no fault systems. The easy
of and wage loss encourages unnecessary ¢ claims.
A iy Is who are not ‘bynmerfoﬂnsofhcnlmm.orwm
hurt at ‘work but want greater b than
al': claims under the no fault system ror injuries or (ilnesses not caused%y the
operation of a motor vehicle.

kless driving. | shaw that drivers operate vehicles more
n:cldcssly ‘when they are of p bility under no fault laws.
(See, for example, “Effects of Tort thlllly and Insurance on Heavy Drinking and
Drinking and Driving,” Sloan, et. al., Joumnal of Law and Economics (April, 1998)).

. 1 quired. Under no (ault, must still p

d lability p: g ag
nnd und::-lnsured coverage.

C..S.186Q Does Not Mapdate Lower Premiums

While the Insurance industry and other nponson of S. 1860 claim the legislation
woulf! re;uce auto mmm a reduction of
auto {nsurance rates or pn:mtums

of the the ) in cach
f::::o‘x; Gusnrn)c a gener;l find bascd on evtdenee adduced at a pub‘ilc hearing.
that the measure will reduce remium by 30%, as a precondition of
the statute’s applicability in that stnlc tnsurance companies u:d pro-
industsy state regulators will have no trouble providing the actuarial “studies”
needed to support such a general finding, this provision offers only the {llusory
promise of a reduction.

thing 1860 1ly reduce its
;)r'::uums“;ysone penn; A g:nclyn.l finding by a state re;uhtor has no application
to spectfic specific

« Many state regulators do not have the h to regulate p! wnuf s.no
1860 overrides state tort laws g of :}, v
authority for state regulators to order refunds, or to lower rates, even {f sucl
reductions could be justified.

ject to | by
+ Across the board rate reductions are always subj el‘“ried o0 Y o rates

and no
if such action would deprive it of a fair return. chuu: S. 1860 provides no
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empirical basts for the 30% figure, the red would be ly vull ble to
constitutional attack by the as “arb y" and I” even {f a state
regulator chose to order such a reduction and had the authority to do so. The
reduction could be thrown out by the courts on this ground alone. Another fatal
defect may be the process by which insurers can seek relief from the reduction. If
the state statutes which the legislation says are to govern the rollback process do
not contain the {ly-req due process p the courts will
strike down the rollback. A federal court struck down a Nevada rate rollback on
Just such grounds.

* The record suggests that insurers will do everything in their power to avoid
reducing rates. California insurers spent six years and an estimated 8200 million
in legal fees figh the 20%.p rollback dated by the 1988 voter-
approved insurance reform Inftiative, Proposition 103. It was not until February of
1995 that the U.S. Supreme Court, refusing to hear the insurers appeal of a
California Sup Court ruling upholding the rollbacks. put an end
to the litigation. And each insurer still has the right in California to litigate the
application of the law to itself. .

¢ Nothing in S. 1860 would prevent insurance companies from arbitrarily or
unjtlx.sunably increasing rates 30% prior to the effective date of S. 1860, thus

p {0 reduce their premiums by 30% while in effect
making no net rate reduction. Nor does S. 1860 prohibit insurers from raising
premiums by 30% one day after reducing them by 30%.

Du.Insurance Companics Will Not Lower Premiums Voluntarily

Insurers favor no fault precisely because it costs more to pay for both the
wrongdoer and the innocent victim of a car accident. Since insurers make most of
their pr‘pm from the investment of premiums, high-revenue programs like no fault
are p: by p particularly tn d markets. b

they can justify through to the higher costs, along with thelr
higher markup for pmﬁt and other excesstve expenses. Higher costs equal higher
premiums. Higher premiums provide more capital to Invest. More investment
capital means higher profits,

Stnce the Proposition 103 campaign in California in 1988, insurance companics
have readily p: rate red as a pol tactic when sp no fault
laws. However, these do not lize. In the Californta battle in
1988, msu;n%;ompamu told voters their no fault proposition (104) would lower

pts of
ngs by Industry which led that rates
would go up -- by as much as 35% in urban areas -- rather than go down, if no
fault was approved by the voters.4 Hawaii's motorists were promised a 15% rate
rollback, * * as part of di to the state’s no fault law enacted in
1992. However, virtually all insurers reneged on their agreement to pay the
reduction. In 1995, Hawali's Governor vetoed a bill very similar to S. 1860,
sponsored by State Farm, on the ground that its rate rollbacks were {llusory.

4"No Fault Insurance Rate Hikes Revealed.” Costa Mesa Daily Pilot. June 24, 1988, P.1. "No Fault
Insurance Could Boost Some Rates, Agents Told.” l.no‘Anuela Times, June 24, 1988, p. 3.
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Governor Cayetano was unwilling to allow the Insurance industsy to perpetrate a
fraud on Hawail's motorists a second time. .

Some insurance industry officials have th tves ad d that trad! 1 no

fault systems will not lower p and have ded p rate d
Accon{lng to a statement on no fault made by the president of the Association of
California 1 C “The new no-fault will not lower rates. No-fault

will control rates. We have never said It will lower rates."3 The deputy Insurance
Commissioner of Michigan has argued --after the fact-- that Michigan's no-fault
law “. . . was never designed primarily as a savings measure. All of the arguments
focused on paying people better and faster and enhancing rehabilitat!+n by giving
people money diately.”8 A d! of Independent Mutual Agents in New York
went out of his way to diminish the importance that consumers sh ould plafc on
getting lowered, or even stabilized. p under no-fault. Unfor he
said, “the no-fault pt was ly sold to the public by the legislature,
and by a certain segment of the insurance industry, on the basis of cost savings
alone.”7 And, testifying in California, an offictal from New York State’s Department
of 1) d how p: of lower pi are nothing more than
bait-and-switch tactics to try and sucker voters: "... we do not believe that the
major imp for g fault law should be the expectation of premium
reductions (though they may occur). . ."8

E. What Is a Worthless Policy Worth?
Whether or niot a rate reduction would be justified under S. 1860 is, of course. a
separate matter from wheth may be lled to provide It. It should be

noted that in eliminating the llabllity of wrongdoers for the pain and suffering {non-
economic damage} they cause, and in making virtually all other sources of
compensation primary, S. 1860 effectively eliminates the need for employed

duals. seniors on Med or those with other compensation sources to
purchase auto insurance at all. For these individuals, an S. 1860 auto insurance
policy would be a worthless investment, even at a 30% off present rates. Does that
mean insurers will voluntarily provide the 30% rate reductions after all? On the
contrary. Lowered p means | d returns: will not
likely accede voluntarily to rate reductions that will reduce their own profits.

F. The RAND Report

The Callfsrnta-based Rand Corporation has lssued a series of wld:‘l‘y distributed

reports on no fault auto Press g the re|
invariably suggest that no fault proposals, including those similar to S. 1860,
would dramatically lower insurance "costs” in many states.

5 Underwriter's Report, October 3. 1991, p. 5.

6 paulson. Morton C.. “The Compelling Case For No-Fault Insurance.” Changing Times. July 1989
(quoting Jean Carlson, Depu C

7 The National Underwriter, "Agents Blame Inflation For High Rates: Seek Amendments To N.Y. No-
Fault Law.”

8 From testimony of Richard C. Hata, Deputy Superintendent of Insurance. New York State Dept. of
Insurance, before Callfomia L C on Finance. and Pubtic
Investment, May 24-25, 1993,
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The Rand reports have been widely touted by no fault supporters to bolster their
argument that no fault will d tower p: However, the studies
utiltzed highly g ble and ly flawed the

Iting i are and often p d. In any event, the
“savings” described by Rand are in the form of lower costs to insurers. not lower
P for policyholders -- a point d from the publicity d by Rand
and the {ndustry. Scr d critically, the Rand studies show that no
fault will not lower rates -« if at all. M . the Rand reports
confirm other fund 1 probl d with no fault systems. 9

debate around no fault's impact on p:
dominate the debate by employing to fl p

under proposed no fault laws. However, experience in state after state proves that
there is little science to such efforts and even less reason to rely on the results.

The flaws in the Rand reports raise several important points about the typical
Wt o
Ly

First, there i3 very little accurate data upon which to draw meaningful comparisons
between states: the Rand studies demonstrate this, since Rand was forced to
construct an elab p L and make numerous assumptions
about human behavior in order to conduct its investigation. Second, that data
which is available comes entirely from the insurance industry and cannot be
verified: it is subject to both manipulation and error. Third, insurer actuaries
simply extrapolate existing data or. too often, hypothesize outcomes. Not
surprisingly. actuarial analyses of various no fault proposals tend to support the
insurers claims even after significant defects in their methodology are pointed out.

While it is clear that no fault in practice leads to p rather than
decreases, this is not to say that a no (ault law could not be drafted which would
lower premfums. Mantifestly. severe limits on claims and compensation would so
reduce payouts that Insurers could reduce rates and stiil maintatn thetr present
level of profits. But this raises the related question, considered below, of whether
such a policy would be of value either to the policyholder or to society. Again, such
rate reductions can only be achieved through a series of bsidies b
drivers.

1. No Fault Contradicts Basic American Principles Of Individual
Responsibility And Accountability

All no fault sy dict the ] le of American justice that
gd be held resp for the harm they cause. Under no fault, good
drivers and bad drivers receive compensation, regardless of who was at fxult in an

accident. However, S. 1860 represents an extension of the “no fault” concept far
beyond the original no fault theory. which h d unl d and wage
l0ss benefits in exchange for r on non-serious injuries. S. 1860 reflects
the insurance industry’s use of no fauit to limit its own responsibility to
policyholders by proposing an unpreced q of ind

P and ace . The legt 1 a central tenet of
Ar d : that any individual may have access to the judicial system --
the one branch of government in which a cifizen is accorded authority equal to

9 See Appendix A for a critical analysis of the Rand rport.
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that of any corporation, no matter how powerful -- to hold g fully
accountable for all the harm they cause,

. “fault.” no fault treats good drivers and bad drivers the same. No
fa%et.lr?:;m mwﬁd, the bad driver, who, in a tort system, would be {neligible fO.I"
compensation unless he or she p d 1 first party g
drtvers are excused from paying for the harm they cause. Careful drivers end up
subsidizing negligent drivers. "l_':\hls is not to !.';ay. hcmevel T, s(mlnlslsr(l)szor:::l:sul n':;m be
rating systems. S.

able to assign blame as part o eh; I¢:\«rn ng nzung . el R e

s in an accident, and ircrease
b y actions fail to apply the appropriate

Y oF reg
free to assert that

:mphasls upon careful driving.

. ests no fault can lead to more accidents. In their 1987 book The
Mmdcmsmmsugg of Tort Law, conservative theorists William M. Landes and
Richard A. Posner found that tort law leads to lower accident rates because, they
argue, {f the incentive to take care i3 reduced. peopie will be less careful, and the
cumulatively significant result will be more fatal accidents.

No fault encourages drunk driving, according to a recent study. (‘Eﬂ'scu of Tort
Lagﬂl?; ar:: s on Heavynl'g and Drinking and Driving.” Sloan, et.
al.. Journal of Law and Economics (April. 1995)).

Between criminal Justice and no justice les a of rep
behavior that Icadls to many deaths and injuries. it is here that society has
intervened to establish the civil justice system. It is this system, more than
anything else, that distinguishes civilized society from lawless rule or anarchy.
Restriction of civil justice nght.s may well return soctety to the era of “frontier
justice,” in which p p d or real, are settled by brute force.

111. No Fauit Eliminates The Right To Full Compensation

3 rault systems would provide consumers with full and
o ed et :? ; dical e andpwuge losses arising (rom a motor
vehicle dent. tn would fice their ! t to
sue to obtain compensation for human pain and suffering for their minor injuries.
However. victims of serious and/or permanent Injuries could sue for pain and
suffering compensation.

S. 1860 contains a total ban on all compensation for pain and suflering.
regardless of the serfousness of the injury. the trresponsibility of the person who
caused the crash, the tnadequacy of the victim’s own insurance coverage, or the
of the pany. By In‘.lld!;‘} away the right to sue for pain
and suffe S. 1860 dep 1l the inj human being to the status of

damaged property.
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IV. No Fauit Shifts Costs From Private Insurance Companies To
Taxpayers
Under S. 1860, accident victims are

by their
according to the limits in the policy they pumhased but victims must also first
turn to other programs for payment.

Victims of catastrophic accidents would be forced Lo rely on taxpayer-funded
welfare and health care programs to foot the bill for medical and rehabilitation
expenses and wage loss before auto insurance coverage applies.

S 1860 requires a victim's auto insurance benefits to be reduced by the amount of
d by such fmm workers' compensation insurance, state-
social security disability insurance, or under any
similar federal or state law providing disability benefits. Instead of meeting the
and pay them for, insurers profit by allowing
taxpayer funded programs to pay all or part of their obligation.

V. No Fault Stacks The Deck In The Insurance Companies’ Favor

All insurance industry no fault pmposals attempt to further undermine the power
have when d pay claims fully and

meptly S. 1860 would leave the Injurcd Pcrson alone, w(thout representation, to

ace clever insurance adjusters, deprived of tegal d

First, the eli of for dent victims’ pain and suffering

the for sci lawyers to accept auto accident cases, since
their fees would then have (o be paid out of the victim's recovery of medical costs
and lost wages. One of the unstalcd but obvious purposes of no fault proposals
such as S. 1860 is to from dent victims. no
matter how serfous their cases. Without the rcady avallablllty of such
representation. insurers will have little reason to eschew abusive settlement
practices.

Indccd S 1860 not only dlscourages lawycrs from taking accident cases: it strips

of laws that permit insurers to
be sued and face heavy penalues should lhcy fail to settle claims in good faith.
Section 5(3)(3) of S. 1860 abolishes the right to punish an insurance company with
ap award. Since have a e to deny claims
-- they earn most of their profits from the investment of premiums -- the threat of a
financial penalty is often the only leverage a policyholder can wield to force an
insurance company to comply with its legal obligations.

S. 1860’s req that the pay claims within thirty days or

pay 50% tsd d to d the lmpact that freeing Insurers from

punitive damage awards would have in encouraging more misbehavior by insurers.

But 1t is an illusory protecuon S 1860 allows an insurance company to fail to pay
fits that are in * . But S. 1860 allows the insurance

company to determine what n pute” is. This delib and gaping
places the pol inap of great \ vig-a-vis the
insurance company

on No Fault - 24, 1996 -- Page 10

148

V1. S. 1860 May Enhance Disputes

In traditional no fault states like Michigan, suits by motorists against their own
insurance companies for fatlure to pay no fault benefits have ukyrockcted
Tcsul’y'lng bel'ore the Maine which was g {F P
early id 1 to 's. R Nelson W. Saunders told the
lcgislalors to beware of claims that no-fault would reduce the number of lawsuits:

“What we did not count on when we d our no-fault | was a
drastic increase in first-party | You are g to enact no-fault
legislation tc contain costs, to provide prompt and adequate coverage and to
reduce the need for litigation. Auto no-fault does not result in a reduc(lon of
‘litigation, The number of first party auto no-fault filed in

is nearly three times as great as the number of third party suits. Most of our
insureds who file suits find themselves not suing a Hable negligent driver.
[the third bult, rather, suing their own insurer for their own first party
beneflts. This has resulted in driving up administrative costs and has
considerably lengthened the time it takes for tnsureds to receive benefits.
Auto no-fault does not reduce the number of suits filed or the cost of
litigation.”

This is reflected in the record. During the pertod 1977-89, of the 1,119 appellate
opinfons in Michigan dealing with no-fault. a whopping 73% (826) were first party
cases in which insureds wound up having to sue their own insurance company to
recetve benefits. 10

Trad 1 no fault sy also spawn heth
particular individual has met the threshold over which clalm.s for pain an
suffering may be 2296 of the rep cases (241) in Michigan
conccmcd the bodily injury thmshold requirement, whcn: the question was

her a suit could approp be filed against a third party because the
injuries were serious enough. 1!

Noting t.hue utnds an article In the lnsurance Counael Journal, a publication for
of no fault, a
reduction in court cases and court costs would not appear to be one of them."12

Of course, S. 1860's 2l of for losses
will eliminate “threshold™ lssucs And its ban on punitive damage claims in
lawsuits against insurers who act in bad faith will likely discourage claims by all
but the wealthiest accident victims. chen.heless by allcr(ng the cost-benefit
analysis undertaken by her and for how
much to settle a claim, S. 1860 will likely lead to more disputes, some of which will
find their way to courts. Moreover, litigation over property damage -- the vast
majortty of car accidents involve property damage -- will continue under S. 1860,
because like all no fault systems, it retains the liabtlity system for property claims.

10 Sinas, George T.. “No-Fault: A Perspective From Michigan.” June 30, 1990, p. 15,
Mg,
12 jnsurance Counsel Joumal, July, 1888, p. 389.
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VL No Fault vs. Auto Insurance Reform in California

California is a “tort" state: Its law drivers to purchase “lability”
for the bodily and prop ,J age that occurs when a motorist causes an
accident. People who cause d are held for their actions and
injured victims have the right to full compensation for thetr losses and injuries
suffered. Accident victims seek P for their property and bodily injury
losses from the person and the insurance company of the person “at fault.” Only
the innocent victim is paid compensation. People who cause accldents are not
entitled to any benefits if they were hurt, unless they have purchased “med-pay”
coverage or have their own health insurance policies. There are no arbftrary limits
d. is

on the victim's right to comp. for the
decided by arbitrators. caurts or the parties themselves,

With the largest concentration of motorists in the United States, California has
m:n a fertile ground for insurance reform efforts. California voters have twice

gcr::‘entcd with insurance industry no fault proposals. In each instance they
have decisively rejected by the voters, despite deceptive muiiti-million PR and
political campaigns, the first time tn favor of landmark legisk lating the
rates and practices of the insurance industry itself.

The insurance industry and its often h events in
California. The following ts & brtef history of efforts to enact no fault in California.

A.No Fault va, Rate Regulation: The 1988 Initiative Battle

Prior to 1888, California was the only major state In the nation which did not
regulate the insurance industry’s rates. State law shielded the industry from both
competition and regulation; neither the free market nor government supervision
were permitted to moderate the severe impact of the insurance cycle.

During 1987, a coal of hundreds of P ng millions of
Califc a X to push for modest
regulation of the insurance lndustry‘nnd repeal of  the industry's exemption from

the antitrust laws. The y's p lobby refused to
acknowledge the m:edm1e for reform and lly blocked the

proposals, setting or Proposition 103. The of the

in November 1887 Hm domino-like filing of six other insurance-related

gained enough agnatures to be placed on the
November 1988 ballot.

Insurers backed three of the propositions, which would have enacted various tort
restrictions and no fault auto ng a total of b $60 and $80

million n support of their and against Prop 103.13 Proposition
rejected: 75%

104, the insurance industry’s no fault measure, was
of the state’s voters opposed it. The state’s trial bar backed a fou; injtiative with
stmmltmamdﬁaﬂedbulmdnmnucvemonothpodum 103,
Only 103 recetved voter approval in 1988, largely due to an unprecedented

:?”8&::3: Susan, Insurance injtiative war hits record. $63.5 million,” LA. Herald-Examiner, Nov.
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grass d the support of consumer advocate Ralph Nader. !4 As
n(:ated":obl:v:f‘?‘palsn ot IO; hagp‘o | d over $1 biltion In premium refunds and
saved consumers over 812 billion. resulting In a net decline of premiums in the
first fAive years since Its passage.

B. Proposition 200 on the March 1996 California Ballot

Decel 20, 1994, up calling {tself the Alliance to Revitalize Californta
gr':sposedn::b:;-callcd 'pu?eg‘:o |Iaxmlt z‘\lsuauvc for the March 1996 ballot as part of a
package of three initiatives to broadly limit access to the courts and the application
of the state’s tort luws. The provisions of Propesition 200 were nearly identical to
S.1860. Like S. 1860, Proposition 200 would have:

. lished pain and suffering
CONsumers;

for even the most seriously tnjured

« established a first party auto insurance liability system;

d funded public p and other forms of
;mv;t: lnsg:;ce cover bear (nhe costs of auto aceident victims before auto
{nsurers are responsible to pay claims:

 offered drastically lowered benefits:

. b lower auto P without any guarantee
that reductions would be made:

. bad faith 1 against

The chief difference the two proposals is that F 200 abolished

tort liability even for economic damages.

' based on a proj drafted by Jeflrey O'Connell
o ILBGl-) mmuqt:mm ognized leaders sl c national corporate campaign

an gr s
to restrict state tort laws, and p by the

- . limited auto
O'Connell is considered the “father of no fault.” a pmposal_ for un
lns:rnnccbenenuwhlchhennl inalegal p with Robcr:‘e of
Keeton in 1968. Californians first met O'Connell in xstss. when he:‘ b(::me o
o 103 and advocate of Prop 104 the industry-

Operating under the rubric Revolt,” the campalgn organization established by Harvey
o mt‘g u‘[ﬂ‘ d.vmloa.mem-rdm nlnmumnmd‘mnh::
modest mmmon&uux.ma-wmuu-em. linton .
mdu:uy‘:“polmu!mdum mmmhﬁh.::e-m:dmuﬂmm:ﬁndummﬂt:n
industry to find ways to co-opt gr minort ol order e
some * umer credihility,” a quality the tndustry clearly lacked. This would be necessary,
m?&-m.wmmmm.mmmmwuuwm

- the v The P ¢
:'fmmzmmb’ Wmmmmmmmmm«m. As will be
seen, this strategy proved unsuccessful in 1996,
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p “no fault™ t defeated by voters by a'threc'to one margin.
Campaign disclosure reports later reveated that O'Connell had received at least
?337?;)0 from the insurance industry for his California moonlighting against Prop

Michael Horowitz ts a long-time advocate of restricting the right of citizens (as

op) to big corporations) o go to court. He served as General Counsel at the
Office of Management and Budget and was chief consultant for the Reagan
Administration’s Tort Policy Working Group, a favorite of Vice President Quayle’s.
He joined the Manhattan Institute in the late 1980s where the O'Connell-Horowitz
plan was drafted.

The Manhattan Institute is a think tank 16 which purports to be concerned about
the p of against av. lawyers, 17 but 1t is funded by a roll
call of some of the largest corporations in the world. led by insurance companies:
State Farm Insurance, Aetna, Chase Manhattan Bank, CitiCorp, Bristol-Myers
Squibb, Exxon, Pfizer, Phillip Morris, Procter & Gamble, Prudential, RJR Nabisco,
Cigna. Dow Chemical, General Electric. Union Carbide. Metropolitan Life. Safeco.
and Traveler's. Among the four corporate donors listed at the $50.000 and above
lev;lAby thelgdanhalum Institute two are insurers, State Farm Insurance Company
and Aetna.

The Institute has worked hard to adopt a patina of academic respectability, but its
purpose Is laid out in a blunt November 1992 fundraising letter to the Institute's

P and Industry sp 19 The fi g letter p; d the
pure no fault proposal which became Proposition 200 and is now S.1860.20

The Manh I publicly led its no-fault proposal in a March 21,
1993, New York Times op-ed by Michael Horowitz criticizing a “pay al the pump no
fault system™ that corporate and i writer Andrew Tobias had
promoted in a self-published book and in the California Legislature.2! “Bravo,

15The campaign disclosure reports are attached in the Appendix.

1€0ne of the Institute’s most Influential founders was Willtam J, Casey. Ronald Reagan's Director
of the Central Intelligence Agency. The Institute views iteelf as-being on the “forefront” of the current
“ of business and interests over civil rights, boasting that It has published
the work of writers such as Charles Murray. author 6T The Beil Curve. In addition to Murray, the
Institute has been a principle patron of civil rights eritic Dincsh D'Souza (flliberal Education) and
tort reform gur, Peter Huber (Liabity: The Legal Revolution and its Consequences).

17'R=(hlnlung Contingency Fees,” {1994, Horowitz, O'Connell, Brinkman) which sets forth the
proposal upon which the Alliance attorneys fees Initiative is modeled, suggests that limitations on
contingency fees will provide plaintiffs with higher net recoveries and speedicr payments. Peter
Passell, “Contingency Fees in Injury Cases Under Attack by Legal Scholars.” New York Times,
February 11, 1994, p. Al.

18A copy of the donor list Is attached in the Appendix,

19 Attached in Appendix.
201est there be any doubt about the interests of in funding the Institute’'s
the solicitation specifies precisely the pay-off: “We fecl that any funds made

agi .
available to the Judicial Studies Program will yleld a tremendous return at this polnt -- perhaps the
highest ‘return on 1 n the ph pic feld today.” Willlam H. Hammett,
President of Manhattan Institute, Corporate Solicitation Letter accompanying “Judiclal Studies
Program Mission Statement and Overview,” New York. N.Y.. November, 1992

21 Andrew Tobias, "Auto Insurance Alertr” January, 1993. Tobtas widely advertised that the
booklet's proceeds were to go to a consumer group, whose leader. Bob Hunter, subsequently
announced his opposition to Prop. 200.
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Andy!” Horowitz exclaimed, for the portion of Tobias’ proposal tha} :;:l:ld .
“aboli[sh] all pain-and-suffering claims....” But P

disinterest lnp: y-at-the-pump insurance delivery system that would have taken
insurance out of the hands of the insurance industry: "Having seen the dreary
effects of a Judiclalized system, Mr. Toblas would substitute a politicized and

b atized one.” 22 then ded his own 1992 “plan, co-
drafted with O'Connell.”

Tobias' 1993 proposal to establish a "pay at the pump no fault” system, in which
motorists would purchase insurance through a gas tax, ran into considerable
opposition in the California L largely b the « industry
strongly opposed the “pay at the pump” aspect of the plan, which would have
virtually el d agents, and other exp of the
insurance system. To win port from ‘Tobias app! d
which cummted the “pay at the pump"” part of the plan -- the core of his Fmposa.l
-- leaving only a typical "no fault® law, which insurers had always sought (rom the
Legtslature. This rapid capitulation was the first Indication that Toblas's pmfessgd
interest in was vul ble to political exped: .33 Toblas's ";n{o f;lult
sal nevertheless defeated in a subsequen h g. He then
sk “:a:lmllar for the ber, 1994 ballot, under the banner of
“Common Sense Legal Reform.” but later withdrew It after its debut elicited
widespread criticism,

®

With the universal collapse across the nation of no fault. the insurance industry
and its allies. O'Connell. Horowitz and Tobias, were prepared to go to greater
lengths to resuscitate no fault, suggesting even more cumbersome and complex
alternatives.24 The “pure” no (ault proposal in which the right to sue was
eliminated completely, along with patn and suffering, was unthinkable even by
O’Connell's standards when he first proposed no fauit. it was the antithesis of the

of *1 lized auto " he had orig ar But
pure no fault became acceptable when it grew clear that traditional no fault was an
experiment that would soon be relegated to the dust bins of history as state after
state repealed their no fault laws (as noted above. since 1979. five states have
repealed thelr no fault laws, and no state has adopted a no fault system since
1976). The Insurers-O'Connell-Horowitz-Tobias plan is the core of $.1860 and
Proposition 200.

Their proposal d not on benefits but. in the aft m h of California
Proposition 103, on lower p Their no-fault plan e

lnd\l:gu-y could "save” consumers more than $30 billion n;uonall_y by “replaciing}
‘third party’ with ‘first party’ insurance,” and letting consumers “opt out of ... pain-

22 Michael Horowltz, “Let Drivers Tatlor Auto Insurance,” New York Times, March 21, 1993.
23 ity of San Diego Law School Profeasor Bob Fellmeth, also dircctor of the Children's
Mvg:;?yr?ntzutule and Center of Public Interest Law, has written of Toblas's decision to work with
insurers: “We backed this model [the pay at the pump legislation] when it was (ntroduced in
Californta. But It ran into heavy special interest Rather than l‘mmklng on the
wrong-headed, Mr. Tobias has chosen to join one of several profit-stake interests tn mix -- the
Insurance Industry. That industry unsurprisingly tends to (avor high premiums and low claim pay-
outs.” Bob Fellmeth, Children’s Advocacy Institute. Letter to Editor, University of San Diego Vista .
BTt O Keeps Trying. Vi ‘On Choice Plan,” Auto Insurance Report.
24-No.Fault's O'Connell fers A Vartation n." Auf a1 X
Rls-lrtl %n;‘l‘nu;knuons. Laguna, Niguel California, March 13, 1995. Also Peter Passell, “Contingency
Fees (n Injury Cases Under Attack by Legal Scholars,” New York Times. February 11, 1994, p. Al

24, 1996 -- Page 15
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and-suffering” compensation.?3 This was the of tion 200 and
S.1860, whlchellmlnau: pam::ndmﬂcm:gcs:m ummhthe
across fornia as a consumerlsl 1dea of
thel.r own maldng - Toblas's pay-at-lhe pump without the pump.2¢ s

Sponsorship is a critical issue when it comes to insurance and civil justice Matters,
have long

as insurance companies and other corporate p
lrrelﬁce:td edlhe Aablishment l}hl; at and similar enterprises

an cffort to sel terest roposals in a non-| isan,
and academic disguise. P pastisan. non-profit

To give the California effort a veneer of legitimacy and independence from the
insurance industry. Tobias and his colleagues recruited Slr:on Valley executives,
entrepreneurs an hlgh -tech corporations by offering to place on the ballot two
separate propositions of particular interest to them: Proposition 201. which would
have required swindled investors to post a bond paying for swindlers’ legal
expenses before recovering their losaes; and Proposition 202, which would have cut
the fees of consumer’s contingency fee attorneys (but not, of course, those of
corporate defense attorneys). The strategy was to use the massive inancial
resources of these business groups to obviate the need to rely on insurance
industry money, which would have lnsmnt)y condcmned the measure to defeat by
California voters. (C: d that many of the major
donors who ulumal:ly gave a total of 315 mllllon to the Alllance to Revitalize
California in illegal in the past, for which
Propositions 201 and 202 could buy l.hem Ieg;l immunity). Convcrse)y Proposluon
200. ower p 0 be the

Trojan horse which would ovcnhadow and lhus grease voter approval of, lhe other
two propositions.

But business support alone wa;h lnsumdem to convince voters lhnt the three

were d in his 1993 New
York Times oped when he noted, “Still, the Tobias proposaTls exciting because (or
the first time it opens up the posaiblllly of a broad alllance between market-
oriented and consumer groups,™

Thus, a second tactic was ln portray the lhme P as “pi " by

portraying their sp This was d by hiring
\! and other i who once worked with

“Voter Revolt,” the d by Harvey R to

Proposition 103.27 Ina 15. 1998 memo, the

Chairman of Proposition 200 's campaign noted the need for legmmncy in the eyes

25Michact Horowitz. “Let Drivers Taslor Auto Insurance,” New York Times. March 21, 1983,
26 While helping to fund Proposition 200, Tobias worked hand in hand with the nation's largest
insurer, State Farm, lop-n-mﬂyldcnualwnmhullpwmlhnu v:henbduﬁ::nd
motortsts ythehmmuma undun.:cunmlnol’aull-yﬂm In the
1998 amp-unbysuuhnnhn "pure” mhuluulnlmunme-yuzm
lenmedvnththecomp-mmlfuup-y.lune 19985, in the . pad
!urbysuu Farm, in favor of the pure no fault Attached in

talk rudio

Tobtas also under
mum-mmumwwwmmwmr (Transcript Attached In

2 Rmenﬂddlelllheorwunummlm N
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of the public: “When voters percetve the battle to be b
on the one hand and a coalition of consumer groups and Iawyers on the other, thcy
are overwhelming inclined to side with the lawyers when

added to both sides of the equation the Iawyas realize no benefit...This obsemunn
underscores the critical importance of Voter Revolt being put forward as an equal
partner in the fight for no (ault.” (Memo Attached.)

Once the state’s toughest critic of and big the
“Voter Revolt” name was put at the forefront of efforts for pure no-fult legistation.
The “Voter Revolt” name has also been invoked in Congress on behalf of pure no
fault legistation. Testifying before the House Subcommittee on Courts and
Intelleclunl Propenty of t.he House Judiciary Committee on Fcbrunry 10. 1995,

by "Vo(er szult I’or H R.10, ¢ al.mlng it was “the

ls emphnsls) Nader
b ly wrote Carlos head, Ch of the C
commenung. “Voter Revolt has been taken over by tumcoats who now provide their
services for antl-consumer initiatives. They are NOT affiliated with me or any of our
organizations.”

Campaign disclosure reports filed with the Secretary of State show how the
merchandising of the Voter Revolt name enriched a number of individuals:

*  While the proponents of the measures clnlm be acting in the name of Voter
Revolt, these were never ployed nor paid by Voter Revolt

for their work on that campaign.

For 1 of Andrew Toblas and a
spokesperson for the no fault lnmauve. “claimed to be the “Policy Director” of
Voter Revolt. [n fact, Johnson was never paid by Voter szolt. bul rather by
the Alliance to Californta. Joh who
himself as a stafl person of Voter Revolt. apparently still works for Silicon Valley
sponsors of the measures. The y’oup curremly opposes Proposition 211. the

and C -an on the

'96 ballot. n \ ol’ citizen groups and plaintiff

securities lawyers, which wuuld make the courts more accessible to victims of
securities fraud.

Bill Ztmmerman, a Santa Monica based public relations executive, earned

8535 707.96 in lhc twelve weeks prlor to the 1! through on
radio the Alli

Arm recetved an nddluamf 8230 607 for mmgcment travel and other fees.

d to be the "Political

During the
Director” of Voter Revolt.

People hir! to collect slg\alurca and campaign door to door for the three
identified th as "Voter Revolt™ workers. But campaign

P

show that during the election period when the Alliance spent in excess
of $13 million on the nitiatives in the name of Voter Revolt, Voter Revolt itsell
had lly no staff or During the entire time period from January
1, 1996 to March 31, 1996, Voter Revolt reported recciving $84,583 and
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and

spending $116.747. From April 1 to June 30, 1996 Voter Revolt reported
g $7.166 ding $12.536.

P

In fact, these individuals were hired by "Progressive Campaigns™ a private, for-
lizes in littoal

athering and

151

5.1860 is an pt by who p d no fault would Lwo'rk
two decades ago to clevate thelr (ailed exp toa level: the

of pain and suffering compensation for even the most ur}ously mjumfi Eulo
accident victims. Yet S.1860 gy r nop X . preclt ba:n 4
En!t_!\ k for w::y- those opuni for the tort system. and creates an

profit organization that sp g

ng. Progr [of d §5.344.495.30 in fees from the
Alllance to conduct its operations in the name of Voter Revolt. The Voter Revolt
name was used by Progresstve Campaigns to both sway voters and solicit
contrib from p 13 of the public.

This p effort to blish “gr ! " . referred to
as an “, ™ tegy -- fatled. Prop 200 was met with unanimous and
strong opposition by consumer groups. More than 75 public tnterest groups
opposed the initiative, along with the powerful Consumer Attorneys of Callfornta,
and po citizen group supported it. Even some-time supporters of traditional no
fault weighed In to oppose the draconian abolition of pain and suffering
compensation for even the most seriously injured accident victims (which is
identical to S.1860). Robert Hunter, a 1y gnized d on
insurance matters and former Texas C . opposed Proposition
200. Hunter stated,” Proposition 200, with its puny benelits and total abolition of
legal rights, would harm California consumers seriously. Proposition 200 is bad
no-fault that strips away important rights to motorists and passengers.”

In California, a vigilant press helped expose the d The San F Bay
Guardtan, for instance, editorialized, "Proposition 200, 201 and 202 would

1 p in a wide range of areas. Every legitimate
consumer group in the state is opposing them. How did Voter Revolt get so badly
co-opted? Why is the organization that was once the insurance industry’'s worse
nightmare turn into Iits wildest electoral dream?...It's annoying that Voter Revolt
has been compromised: it would be tragic if the industry scam really worked.”

On March 26, 1996, the California voters issued a stinging rebuke of no-fault for
the second time in eight years. A conservaiive Californians electorate defeated a
ballot to a pure no-fault aut . a prototype for S.1860.
by nearly a 2 to 1 margin: No 65%. Yes 35%.,28

Conclusion
No fault auto have been a d . They have failed to
deliver on p of lower p A ding to the latest data
from the N; 1A of C the k way to

reduce auto insurance rates is to reject no fault systems. No fault systems have a
historical experience of driving up rates because good drivers are required to pay
for bad drivers, all drivers are covered regardless of fault so that double the claims

are paid, fraudulent claims perp drivers must litigate property damage
claims, and have ged on p to ly lower
premiums.

28 The mostly that had counted on to be receptive to

the proposals rejected the other measures as well. Prop. 20 1was defeated by nearly a margin of 3 to
2: No 60% Yes 41%. Prop, 202 lost narrowly::No 51% Yes 49%. News articles and campaign
disclosure reports from the campalgn are attached tn the appendix.
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administrative insurance system of red tape that is dramatically tlted against the
consumer. R

S.1860's counterpart proposal in California. a ballot initiative establishing a pure
no fault auto msunn& system, was resoundingly defeated by a 2 to 1 masgin.
California consumers refused to abandon the system of personal responsibility and
access to justice that, coupled with proper regulation of the insurance industry,
has made California the only state in the nation to achieve a decrease in auto
insurance premiums for three years in a row. The Senate should similarly reject
§.1860 and not p pt the p laws of fifty states to impose a
flawed proposal that ds a fatled exp
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APPENDIX A
The Rand Report on No Fault

In December, 199), u»&uwmmc«w-mm-muammnponmm
fault auto insurance.” The Rand press release the that no [ault
would drama tn-unme “costs™ mmuvymm‘l"oreumph rt was quoted as
stating that no fault “offers great potential for cost savings® of as muchls24% in Cdl!‘omu:“

Close examination of the Rand report the
the study vter!lr scverely flawed. and that the
not

used by the authora of
ng were and

In undertaking their inquiry, Rand's researchers had two serfous problems:

Firat, Rand had no sccess to independent data. Ano‘luthhmom.nn:dfrvmlnmrlmemduluy
m'rhelnlzp!tyu\dcmdwqd the data are . Second. the data obtained

the indu Rand was to nuke numerous assumptions lnd
extrapolations. some Mmmwuﬂ]\m

humaummmmmlmmmmmmm-u t. Here are
chief defects in the report's protocols: e

Data Sousce. Rand used huymmwmuymhrlunudy This data was not verified either
Rand or by an indcpendent regulatory body such as the National Association of lnsuun:z
Commissioners.

Use of Industry “Closed -Claim" Mlhmhndmmhdluwpnﬂmempohmmfmmln
insurance industry trade group's own study of clatms closed by thirty-four Insurance comp-nm
s themselves warn against usl

clatm studies to because mwwntpwxnled-

cialms are P such studies. especially du: ngpeﬂod-whenlhe
average size of a claim is growtng. This is serious defect in the Rand report. since no
faull'nbuzmmumm“memmp-uoul hmrcmnu.summ-dauulru

dy
lnﬂnlu the proportion of amall claims, the net result ts major under-estimates of no fault's hikely

umydnhmmmuumtndm:ﬂnlmdomabﬂhvmchmybewbnumd
lhechlmanlmmx:m-e estimates, however, are
Thuglhedlhhhﬁmmﬂymmhﬂelm“kpctd.muummbylndmdmhm
xyrhlve Utthe ks dge of or policy may clatm in
future,

vudmm-h—rmy Since the closed-claim database did not include data
on people who filed no clams, Rand used industry polling data from households where a a person
was tnjured but did not file a ciaim. But mmmmmmmmt-mnanmynmbe
demographically representative or reliable. ®

munleummud. all references are to Carroll, eLnl 'Nol-‘-ultAppmu:hmw
Rlndlnﬂ.l(uteforCMl

Compensating People
Justice, R»‘Olﬂ/l 1CJ. meh:rlssl (Hereafter, 'lhndlkpuﬂ This is a twenty-three
summary of Cumpensating

the full report. which is titled “No Fault Approaches to P!opklnuttdln
Automobile Accidents.” and i3 coded R-4019/1CJ. ’

:? Rand Institute for Civil Justice, Press Relense (California), P-1 thereafter "News Release’|.
d.. p. 2.

Aﬂmlmmmmmmmmmchmmm

WRAC) December, 1888. p. 35.
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“Special for Rand. The Services Office, an
e Mw‘:’-m and other data to most insurers pursuant to the
‘s federal antitrust exemption. Rand with a special computer run. The relability of
thisdata ts

d behavior
of Rand that tn any given nln'lz meu'n Dchaver

will remain the same d-mmm:yumucmm;rt&r;o"m:m“m‘
a "bﬂllyo‘n;l from fear of ior 4 “nplnjuud the fact that lh n{

um- gradually fall to imit ltigation suggests that behavier within no fault systems itself changes
over ttme.

Indeed, referring noted
amendment of no fault tn Massachusetts in 1988, nnlnduuuyupen

that the mun-mmm costs jol] raising the PIP imit were roughly doul vhauhemmm'm

assumed.... \thh-mkmhﬂdla[ummﬂk changes of p p

system which the auto reform prectpitated. 3

Ancther potentially ertoncous assumption by Rand is that no fault does not reduce the accident
detmlell’cﬂnﬂhetmmlem There I3 literaturt suggesting it does, though Rand diamisses it
summarily.

By under-esttmating the mmdmmuwvbuﬂluuponchmnbehnm the Rand report
under-estimated the cost of no
Results.

Savings. Rand’s report widely p-or:mm that policyholders would reap large
wm on v.hetr' aute m:u.r'nn:e wgﬂ.;':?m': ult plan. However. the details of the report
picture:

-mmrepu‘ltﬂeﬂulmmln'\ Thnelncoﬁnlmurndby

irance companics. example, Mimuond‘!ohl jury
m:mmlmlbaw:hlmmnl.mmnm’m um’ rmbymMmldp(o
not

ts study. Pmpef\y damage coau
* The Rand report did not Include Wm"mlm Mol
mr:‘(‘:': the :-mnggznuw:uu?mdbyuRmmnn at the least, lnﬂllcdby
50%.

Compensstion. The report confirms that victims recetve less compensation under no fault:
net compensation (compensation leR

M’L‘WW wnmmmmmmm mﬂﬂmmmhullmm:
nderuuﬂunn-.l mmdwmmmlwmmpmummm
:‘mmw-mMmunmhmwmmwwnwmm

restricting the amount of compensation pn.ld ‘“
'.m““dmm hm.»ﬂmngq e::l:ﬂh mmﬂlmmh those proposed in California. Rand
authors admit:

33 Natsonal Underwriter, December 23. 1981, p.4.

3‘::."\7“ et. al.. "No Fault Approaches to wummlnjummmmmu
Rand Institute for Civil Justice, R-4019/1CJ. December 1991. p.13.

33 Rand Report, p. 9.

3814, p.2.

37 1., p. 10

384 pa1.
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AN

“No fault plans that slash costs tend to reduce the compensation leas seriously injured people
receive for non'economic loss. such as pain and And they don't substantially improve the

system's the more ly injured, who rarely recover even their economic
losses in wages, medical payments and out-of-pocket expenses. ¥

“All no fault plans reduce transaction costs. However, with the exception of plans that ban claims

for non economic loss, the net reduction In total costs provided by reduced transaction costs i o
the rest of the savings must come from reduced compensation.

nly
about 10 percent: ."% (Emphasls
supplied]

Beuefits for bad drivers. The Rand study also how
victims In the majority of accident cases:

beneflt p to

Referring to drivers involved in accidents who are ... at fault or If the other driver was at fault but
uninsured,” the study says: “they will tend to benefit from no fault because they can expect to
gollect a larger fraction of their economic loss.” (Emphasis supplied].4!

But If the . the claimant’s compensation will be lawer
under no fault than under the traditional aystem,

loss.” IEmphasis supplied). €

In summary, the Rand report confirms that “injured people with more modest economic losses --
who constitute the vast majority of those injured In auto accidents -- lose because they recetve no
compensation for non-cconomic loas.” ©

Waste and delay in payments. The Rand study suggests that no fault will speed payment of clatms

"an average of two months.” But the Rand data shows that insurers sull (orce claimants to walt
inordinately long perioda of time to be pald, and that there is between no fault and tort
systems in the number of paid after the accident:

* Roughly the same percegtage of people {45%) are pasd within three months of the claim under
either the tort or no fault systems. 4

® Under no fault. about 20% of claimants ati! wait an average of three to six months: under tort.
about 40% wait three to six monthas, ® R

« The average claimant under no fault will stll have to walt mare than three montha (116 days} to
fecelve leas compensalion; under the tort system claimants walt twice as long (181 days} on the
average, but receive more funds. ®

¢ The Insurers’ transaction costs are about the same percentage of the total “Injury coverage costs™
under elther system -- 12% for no fault vs. 14% for tort systems. ¥ No_fault will do nothing ta

. The report acknowledges that over 50% of the

Insurance ind: the study,
Rand Institute for Civil Justice's funding Is dertved from the insurance tndustry. [n addition. the

Insurance industry is heavily repeesented on the 1CJ Board of Overseers: board members Include
representatives from State Farm (two), Kemper, Actna. GEICO. Travelers, Allstate, SAFECO, USAA,
CNA. the Alllance of American Insurers (two). John Hancock. and the Property-Casualty Insurance
39 Rand Institute for Civil Justice. Press Release (National), p.2 [hereafter “National News Retease’].
40 Rand Repont. p. 17.

414q,

421

439,
4q, p13.
4514,
46844, p.12.
471d..p.10. “
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Counctl. Of the on the bunh:v:ly one i3
v uff law Arm. The study states that “consumer groups” were as! o
::;Tt“ummen .rp::ll'l‘!m Voter Revolt nor other acl consumer groups which have pressed
for g of ates those that aiso support no fault!) were contacted by
Rand. Ind; sponsorship, and control of the Institution ralses concerns that may explain
Rnnd:u choice of presentation of the data to suggest that no fault wilt lower insurance rates or

otherwise beneflt consumers.

What Rand didn't study. Insurer funding may also explain why Rand has never studied the need
the and eatl f

ng of
1‘m‘um'l e i the need for
. the waste and in the industry, the compensation of its executives.
:‘r:vale l\lll: 1o force Insurers to settle claims and the investment practices of the Industry.
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Testimony of Governor Christine Todd Whitman
before a hearing of the
Joint Economic Committee of the United States Congress
Washington, D.C.
Wednesday, March 19, 1997

Mr. Chairman, Members of the Committee, thank you for inviting me here today.

I applaud you for holding this important hearing. Asking the states about our
experience in addressing the high cost of auto insurance illustrates the partnership that the
Congress is building with us. Asa governor, [ welcome that spirit of partnership and
cooperation.

Mr. Chairman, let me begin by stating two basic facts about automobile insurance
in New Jersey.

First, it is mandatory. Every driver in New Jersey is now required to carry a
minimum $250,000 medical insurance component, as well as coverage for some lost
wages and other out-of-pocket expenses. Each driver’s own policy pays, regardless of
fault. It doesn’t matter who caused the accident; in New Jersey, payment for medical
bills through auto insurance is guaranteed.

Second, automobile insurance rates in New Jersey are the highest in the nation.

There are many reasons we hold this distinction. New Jersey is the most densely
populated state in the nation. We also have 782 cars per square mile.

New Jersey has a high cost of living, which means higher costs for medical
treatment and car repairs after a car accident.

More than 90 percent of New Jersey drivers choose higher liability limits than the
law requires. Consumers buy higher coverage to protect assets of higher value than in
other areas of the country.

Those demographics are unique to New Jersey and are part of what makes the
state the wonderful, diverse place it is. But those numbers make clear that New Jersey
will never have the lowest car-insurance rates in the country -- especially given the
frequency of lawsuits in our state.

New Jersey is the most litigious state in the Union. In 1995, we filed 819 lawsuits
per 100,000 residents. The next state behind us -- Nevada -- had 512 lawsuits per
100,000 residents.
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In fact, litigation costs account for more than $300 of every $1,000 in insurance
premiums, while only $190 of that same $1,000 goes to paying medical bills for the
injured.

I have proposed a major reform to New Jersey’s auto insurance system which, in
part, resembles the Auto Choice plan now before Congress.

My proposal recognizes that the single most important thing car insurance can do
for a family in the event of an accident is to pay medical bills, lost wages, and other out-
of-pocket expenses promptly and without regard to fault.

In New Jersey, as | mentioned, insurance is mandatory. But that should not mean
it can’t be affordable and allow consumers to choose the amount of insurance that best
meets their needs.

I have proposed a four-choice system that will allow drivers to keep the insurance
they have today at a savings, or select from other new, less expensive policy options.

These innovative options will allow those who do not wish to pay the high cost
associated with “pain and suffering” lawsuits to have full access to the courts for any
economic losses they suffer as victims in an accident, and at the same time enjoy reduced
rates for agreeing to sue only for economic losses, and not for non-economic claims.

The first option -- the Economic Choice policy -- will provide coverage for
medical bills up to $250,000, lost wages, and other costs. Policyholders can sue and be
sued for economic losses, but agree not to sue or be sued for pain and suffering.
Consumers choosing this option could save up to $250 on today’s most commonly
purchased New Jersey policy.

Our second proposed option -- the Scheduled Benefit policy -- provides the same
basic coverage as option one. It adds benefits for pain and suffering compensation based
on a predetermined schedule to be paid by one’s own policy, without the need for
litigation. Consumers choosing this option could save up to 10 percent off today’s

typical policy.

The third option -- the Serious Injury policy -- is most similar to our state’s
current “verbal threshold” policy, which limits the ability to sue for pain and suffering to
a list of serious injuries. This verbal threshold is now chosen by 88 percent of our
drivers. My proposal differs from the current policy in that we will impose tighter limits
on lawsuits, allowing suits only for the most serious injuries.

The fourth option -- the Lawsuit Recovery policy -- is similar to our “zero
threshold” policy. Drivers who choose this option could sue for pain and suffering
whatever the severity of their injury.
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I should note here that each of these four policy options contains tough sanctions
for drunk drivers and illegally uninsured drivers. No matter which policy you choose, if
you are hit by a drunk or uninsured driver in New Jersey, you can sue that person for pain
and suffering. And, even if the drunk or uninsured driver is not the at-fault dnver, he or
she cannot sue for pain and suffering.

I believe that offering new choices to drivers will reduce the cost of auto
insurance in New Jersey. But we are doing other things to keep insurance costs down,
particularly in the prevention of fraud and abuse.

We know, for instance, that when insurance companies pay for unnecessary and
overused medical treatment, that drives up insurance costs for all drivers. So we have
enacted a law that requires doctors to notify an insurance company within 21 days that
they are treating injuries related to a car accident. And we have proposed establishing a
peer review panel of physicians to examine instances of questionable treatment. In such
cases, medical professionals would now be the ones to determine whether a course of
treatment is truly necessary.

In addition, we will make sure insurance companies comply with our state laws
against insurance fraud by reporting acts of fraud -- whether they are committed by auto
body shops, medical professionals, lawyers, or the drivers themselves. If insurance
companies allow fraud to go unreported, we are proposing to hit them with a $25,000
penalty for each and every violation.

Given our plan for reform in New Jersey, I am encouraged by the direction the
Congress has taken in regard to auto insurance legislation.

Last year’s S. 1860 was a model of federalism in that federal law would represent
the first word, rather than the last word, on the subject. New Jersey and every other state
would be free to modify or even repeal any element of the bill. In addition, under
S. 1860, states would have been able to block the law from taking effect if they could
demonstrate it would not lead to significant savings for their drivers.

Just as my proposal allows drivers choice, federal legislation should allow states
the flexibility to address their own unique demographic, economic, and public safety
concerns. What makes sense for addressing New Jersey’s crowded roads, busy courts,
and high cost of living might look very different from the right solution for many other
states.

Mr. Chairman, I urge that this year’s version of the Auto Choice bill preserve
these elements of federalism and allow the states maximum latitude to design insurance
reforms that will work best for their citizens.

Thank you very much.
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Preface

This publication contains the written statement of Stephen Carroll delivered on March 19, 1997 to
the Joint Economic Committee of the United States Congress. The statement is based on several
RAND Institute for Civil Justice studies of alternative approaches to compensating automobile
accident victims for their personal injuries, but it does not necessarily reflect the views of RAND,
of the Institute for Civil Justice, or of the Institute’s Board or research sponsors.

The author summarizes previous RAND estimates of the effects of an automobile insurance plan
that offers drivers a choice between their state’s current automobile insurance plan and an
absolute no-fault plan.
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Effects of a Choice Automobile Insurance Plan

Statement submitted to the Joint Economic Committee
of the United States Congress

by
Stephen Carroll
Institute for Civil Justice, RAND!

Mister Chairman and Members of the Committee, thank you for inviting me to
participate in your hearings on Auto-Choice insurance. My name is Stephen
Carroll; I am a Senior Economist in the Institute for Civil Justice at RAND. The
views and conclusions presented here are my own and should not be interpreted
as representing the views of RAND, of the Institute for Civil Justice, or of the
Institute’s Board or research sponsors.

Introduction

The rising costs of auto insurance covering personal injuries and dissatisfaction
with a liability-based system for compensating auto accident victims have
stimulated policy debates in numerous states and at the federal level for three
decades. Numerous public and private individuals and organizations have
proposed no-fault automobile insurance plans that offer cost savings and
speedier, more certain compensation to auto accident victims. But, to obtain
those benefits, accident victims have to be denied traditional tort rights unless
the costs or nature of their injuries exceed a specified threshold. Many states
confronted with this tradeoff have been unwilling to impose no-fault.

Choice auto insurance was proposed as a response to this policy concern. Under
a choice auto insurance system, drivers elect to be insured under either the
traditional system or a no-fault plan. Those who opt for tort retain traditional
tort rights and liabilities. Those who choose no-fault neither recover, nor are
liable to others, for noneconomic losses for less serious injuries incurred in auto
accidents. The plan does not affect existing insurance coverage for property
damage resulting from auto accidents.

1Stephen Carroll is a senior economist at RAND. RAND is a nonprofit institution that helps
improve public policy through research and analysis.
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Giving motorists a choice of coverage has strong logical appeal. In principle,
cost-sensitive drivers could realize the savings that would result from electing
the no-fault option without infringing on the rights of drivers who valued their
tort rights over cost reductions. But, in practice, how much would a choice plan
reduce the premiums that motorists who chose no-fault pay? Would motorists
who opted for tort encounter lower or higher premiums?2

As an inijtial step toward understanding the effects of choice auto insurance on

~ premiums, we estimated how a plan that offers a choice between tort and

" absolute no-fault (ANF) would affect the costs of auto insurance in each of the
states in 1987.3 The plan we analyzed, proposed by Jeffrey O’Connell and
Michael Horowitz (O’Connell, et al., 1993), is the most extreme version of choice—-
motorists who elect ANF may never sue, nor be sued, for noneconomic loss. As
such, the results of this analysis suggest the upper bound on the savings that can
be accomplished in each tort state via the choice approach.

We also estimated the effects of a corresponding choice plan on auto insurance
costs in each of the states that had some form of no-fault auto insurance in 1987.
In each of these states, we considered a plan offering a choice between the
current no-fault plan and ANF.4 The results of these analyses suggest the upper
bound on the savings that can be accomplished in each no-fault state if the no-
fault approach is extended to its limit.

Approach

We focus on how the choice plan affects auto insurers’ compensation costs,
including both the amounts insurers pay out in compensation and the transaction
costs they incur in providing that compensation.5 Because the choice plan has
no effect on property damage coverages, we do not consider property damage in

2Kentucky has offered drivers a choice between the tort system and a $1,000 threshold, no-fault
plan since the 1970s. However, nearly all Kentucky drivers have opted for the no-fauilt alternative;
for all practical purposes, Kentucky is a dollar threshold state. New Jersey, in 1989, and
Pennsylvania, in 1990, have recently adopted plans than offer drivers a choice between the tort
system and verbal threshold, no-fault. Itis too soon to tell how either plan will affect premiums over
the long term. In any case, at best these states’ experiences only indicate how the particular plan each
adopted worked in that particular context. .

3Our data describe the outcomes of claims closed in 1987, the most recent year for which data
were available when we conducted this study. Date for 1992 have recently become available, and we
will use them to update the study later this year. The data used in this study reflect the insurance
system in place in each state in 1987. For purposes of this analysis, tort states are those that relied on
the traditional tort system in 1987. The analysis is described in detail in Abrahamse and Carroll, 1993.

4For purposes of this analysis, no-fault states are those that had a no-fault plan in 1987 and the
current plan is the no-fault plan in place that year.

SUnder the choice plan, claimants may recover reasonable attorney’s fees for a claim for
economic loss in excess of the mandated Personal Injury Protection insurance policy limits. The
attorney’s fees paid by insurers as a result of such claims are included in our estimates.
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any of our estimates. We also do not consider the many other factors (e-g,
insurers’ overhead and profit margins and investment income) that play a role in
determining insurance premiums.5 -

In each state, we estimate the average costs auto insurers incur in compensating a
representative sample of accident victims under the state’s current system and
the corresponding “break-even premium”-the premium an insurance company
must charge to cover exactly what it pays in claims and associated transaction
costs. We then estimate the average cost of compensating accident victims on
behalf of drivers who elect either the current system or ANF under the choice
system and the “break-even premiums” for each class of driver. Finally, we
calculate relative savings under choice as the percentage difference between the
break-even premium under choice for drivers who elect either option and the
break-even premium under the current system.

Because we focus on the relative costs of ANF and the current system in each
state, any factors that proportionately affect costs under both the current system
and the choice plan net out in the comparison. Our results are insensitive to
changes in such factors over time.

Key Findings

Our analysis strongiy suggests that the choice plan we examined can
dramatically reduce the costs of personal injury coverages to drivers who opt for
ANTF, relative to the costs of providing personal injury coverages to the same
drivers under their state’s current auto insurance system. Figure 1shows our
estimates for each state of the reductions in auto insurance premiums, relative to
the current system, that would be available to drivers who elect the ANF option.

6we estimate the effects of the choice plan on the total costs of auto insurance. We do not
attempt to estimate the pian’s effects on the costs of any particular coverage. Specifically, we
compare the average amount insurers pay per insured driver under all coverages in the current
system to the average amount paid under all coverages on behalf of drivers who choose either the
current system or ANF, respectively, under the choice plan.
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Figure 1-Under Choice, Motorists Who Switch 'Coﬁld Save
30 Percent on Premiums

In most states, we estimate that the costs of compensating accident victims on
behalf of drivers who elect ANF would generally be about 60 percent less than
what they would be under the current insurance system in each state.” If auto
insurance premiums are proportional to the costs insurers incur on behalf of
those they insure, the adoption of a choice plan would allow drivers who are
willing to waive their tort rights to save about 30 percent on their automobile
insurance premiums.? (Because coverages for personal injury and property
damage each account for roughly half of total auto insurance compensation costs,
a 60 percent reduction in the costs of personal injury coverage should translate
into a roughly 30 percent reduction in a driver’s total auto insurance premium.)

Figure 1 shows the average effects of the choice option on all drivers who elect
ANF. The affordability of auto insurance is a particular concern to low-income
drivers. Our data do not allow us to directly estimate the effects of the plan on

7Results vary from state to state. Some of this variation reflects differences among the states;
some reflects variation in the sample drawn for each state. Results for smaller states are particularly
sensitive to the latter. However, we feel that the consistency of results across the states provides firm
support for our basic conclusions.

81n four no-fault states, these savings are considerably lower. Drivers in these states who choose
ANF will pay about 30 percent less than what they pay for personal injury coverage under the
current no-fault system, which translates into a 15 percent reduction in a driver's total auto insurance
premium.
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low-income drivers. However, we can estimate its relative effects on drivers who
purchase only the coverages required by law in their state’s current system, as
low income drivers are most likely to do. Figure 2 translates our estimates of
savings on compensation costs into reductions in premiums for drivers who
purchase only mandated coverages, assuming that insurers’ returns on
investment income and profit margins are held constant. Motorists who
purchased only the coverage required by law could save 50 percent on their
insurance premiums under a choice plan.

G121-2-0397
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Figure 2--Motorists Who Had Only Mandatory Coverages
Could Save 50 Percent Under Choice

Thus, the choice plan offers drivers the opportunity to waive compensation for
noneconomic loss if they are injured in exchange for much lower insurance
premiums.
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Our analysis also suggests that the choice plan we examined will have little effect
on drivers who opt to remain under their state’s current auto insurance system.
They will recover as much for their injuries and losses as they would under their
state’s current system, and our results suggest that there will not be any
significant change in their insurance premiums. Figure 3 shows our estimates for
each state of the reductions in auto insurance premiums, relative to the current
system, that would be available to drivers who elect to remain in their state’s
current system.

G121-30397
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Figure 3--Motorists Who Choose the Current System
Are Generally Not Affected

In most states, the costs of compensating victims on behalf of drivers who choose
to remain in the current system under choice might increase, but probably by no
more than 10 percent, and it is likely that the costs would decrease.?

9in four no-fault states, drivers who preferred to retain their current no-fault plan would pay 15
percent more for personal injury coverage than under the current system. That would imply a 5-10
percent increase in a driver’s total auto insurance premium.
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/
Effects of the Choice Plan on Compensation Qutcomes

Our analysis found that the effects of the choice plan on an individual
insured driver depend on that driver’s choice of insurance type and are
insensitive to the choices made by other drivers. Thus, the savings that will
accrue to a driver who opts for ANF are largely independent of the number
of other drivers in the state who selected that option. Of course, aggregate
statewide savings depend on the fraction of drivers who elect the ANF
option. For purposes of the illustrations below, we assume the fractions of
insured and uninsured drivers who select the ANF option and show the
effects of the choice plan on compensation outcomes.

Figure 4 draws on the results for California to illustrate the effects of the
choice plan on compensation outcomes. The dark bars illustrate how $1,000
in compensation costs would be distributed in California under the current
(tort) system. The lighter bars illustrate how these compensation costs would
be affected by the choice plan, assuming that 50 percent of insured drivers
switch to no-fault and 50 percent of uninsured drivers purchase no-fault.

The dollar figure attached to each of the bars indicates how much of the
$1,000 would be spent in each cost category.

For purposes of this comparison, we count all dollars paid accident victims
as compensation for economic loss until they have been fully compensated
for their economic loss; we include as compensation for noneconomic loss
only the amounts paid victims in excess of their economic losses. The
compensation figures are gross in that they show the amount paid to
accident victims in compensation without regard for any legal fees or costs
they must pay out of this amount.
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Figure 4—~How $1,000 in Compensation Costs
Would Be Distributed in California:
Tort vs. Choice
(Assumes 50 percent of all drivers select no-fault option)

Out of each $1,000 spent in the current system, slightly less than $300 would
be paid in compensation for economic loss to victims who have purchased
insurance. Under choice, the total amount of compensation paid these
victims for economic loss would be very similar. However, some victims
would receive less compensation for economic loss under the choice plan
compared with the compensation they would have received under the
current system, while other victims would receive more.

About $430 of each $1,000 spent in the current system would be paid to
insured victims in compensation for noneconomic loss. Under choice, the
amount of compensation paid these victims for noneconomic loss would be
cut to the extent that drivers switch to no-fault. Drivers who stay in the
current system under choice would receive essentially the same
compensation for noneconomic loss as under the current system. Those who
switch to no-fault would receive no compensation for noneconomic loss. In
the example, we assume that half of the insured drivers under the current
system stay in the current system and half switch to no-fault. Consequently,
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the amount paid these victims in compensation for noneconomic loss is
roughly halved under choice. -

The costs of compensating uninsured motorists under the current system
account for about $130 of each $1,000 spent. The choice plan would cut these
costs by about 45 percent. Uninsured drivers under the current system who
switch to no-fault under choice waive compensation for noneconomic loss in
return for being assured compensation of economic loss. Uninsured drivers
under choice who are “lucky” enough to be injured in an accident with
someone who opted for the current system under choice receive the same
compensation they would have received under the current system. But
uninsured drivers under choice who are injured in an accident with someone
who opted for ANF under choice are compensated only for their economic
loss in excess of the mandated personal injury insurance limit.

Insurers’ transaction costs—defense fees and allocated loss adjustment
expenses--account for about $146 out of each $1,000 under the current
system. These costs would be cut by about one-third under the choice plan
for these assumed parameters because there would be no need to debate
either negligence of economic losses. Note that the O’Connell/Horowitz
plan provides legal fees to ANF drivers who seek compensation for economic
losses in excess of their personal injury insurance policy limits. Because this
provision allows victims representation at no cost to themselves, we assume
victims will generally secure representation, even on small claims.

As the last bar in Figure 4 suggests, the no-fault option under a choice plan
would save nearly $330 out of every $1,000 of compensation costs for
automobile accident victims in California. These savings would result from
reductions in the amount of compensation paid accident victims for
noneconomic loss and the associated transactions costs.

Figure 5 provides another perspective on the same picture. It shows the
distribution of compensation costs under the assumption that all insured
drivers and half of the uninsured drivers in the state select the no-fault
option. Not surprisingly, the savings under this assumption are considerably
larger. :
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‘Figure 5--How $1,000 in Compensation Costs
Would Be Distributed in California:
Tort vs. Choice
(Assumes all insured drivers and 50 percent of uninsured drivers
select no-fault option))

Sensitivity Analysis

The estimates presented above are based on the assumed values of four
parameters: (1) the uninsured motorist rate under the current system, (2) the
fraction of victims injured in single-car accidents, (3) the rate at which drivers
who would have been insured under the current system opt for ANF coverage,
and (4) the rate at which drivers who would have gone uninsured under the
current system opt for ANF coverage. To test the robustness of our results, we
estimate the effects of the choice plan for a number of different sets of parameter
values in each state. We made 81 different estimates for each state, varying the
fraction of drivers uninsured under the current system (10, 20, or 30 percent), the
fraction of victims injured in single-car accidents (0, 10, or 20 percent), the
fractions of insured drivers under the current system who switch to ANF under
the proposed plan (20, 50, or 80 percent ), and the fractions of uninsured drivers
under the current system who switch to ANF under the proposed plan (20, 50, or
80 percent).
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Table 1 illustrates these analyses for cases in which the fractions of insured
drivers under the current system who switch to ANF under the proposed plan
and the fractions of uninsured drivers under the current system who switch to
ANF under the proposed plan are the same. It presents some of the sensitivity
calculations for California.

Table 1

Relative Savings Under Different Assumptions About Insurance: California

Relative Savings (%)

Switch
Uninsured Under Single-Car Drivers Who Drivers Who
Prior to Choice Choice Accidents Retain Current Select ANF

(%) (%) (%) Insurance Under Choice

10 20 0 -0.57 69.0

10 -0.56 66.1

20 -0.55 62.6

50 0 -1.42 66.9

10 -1.40 64.0

20 -1.39 60.5

80 0 -2.26 64.7

10 -2.24 61.8

20 -2.22 58.4

20 20 0 0.45 69.9

10 0.45 67.2

20 0.44 63.8

50 0 1.12 68.1

10 111 65.4

20 1.10 62.0

80 0 1.80 66.3

10 1.78 63.6

20 1.76 60.2

30 20 0 1.37 70.8

10 1.36 68.1

20 1.34 64.9

50 0 342 69.2

10 3.39 66.6

20 3.36 63.4

80 0 5.48 67.7

10 543 © 651

20 5.38 61.9
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Nothing in these estimates poses a serious threat to our main finding that the cost
of insuring drivers who elect ANF under choice will fall dramatically and that
the cost of insuring drivers who choose to stay in the current system will be
essentially unchanged.

Conclusions

. Our results suggest that the choice plan can deliver on its promise to offer
dramatically less expensive insurance to drivers willing to give up access to
compensation for noneconomic loss without affecting those who want to retain
access to compensation for all their losses, both economic and noneconomic. If
insurers pass their cost savings on to drivers, the adoption of a choice plan would
allow

*  Drivers who are willing to waive their tort rights to save approximately 30
percent on their automobile insurance premiums;

*  Drivers who prefer to retain their full tort rights to do so, at essentially the
same costs as under their state’s current system.
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RAND Finds Substantial Savings from Auto-Choice
Dear(:',olleague,

The high cost of auto insurance is an issue that Americans must deal with year after year.
Thanks to factors such as excessive litigation and claiming fraud and abuse, premiums are
growing one-and-a-half times faster than inflation. One solution that would address many of the
problems affecting auto insurance is Auto-Choice. Auto-Choice would allow drivers to opt out
of recovery for pain and suffering losses in return for significant premium savings as well as
quicker and more complete payment for economic losses.

A recent study by the RAND Institute for Civil Justice, prepared at the request of the
Joint Economic Committee, examines the effects of a proposed Auto-Choice reform. This
study, by RAND economists Stephen Carroll and Allan Abrahamse, examines a large set of
insurance claims data to see what effect Auto-Choice would have on compensation costs. The
authors find that Auto-Choice could reduce the personal injury portion of auto insurance
premiums by over 60 percent on average (results vary by state). For overall insurance
premiums, Auto-Choice could save drivers who choose the new system approximately 30
percent on average.

A copy of the RAND study is attached for your review. As you will see, the analysis
offers a systematic and empirical examination of the issue, and it uses actual premium data to
produce credible estimates. The study goes a long way towards filling a key information void.
Congress would be well advised to take advantage of research provided by a highly regarded
institution such as RAND.

If you would like additional copies of the RAND study, or a copy of the new JEC Auto-
Choice study, please contact the JEC at 224-5171.

incerely,

*
T

m Saxton
hairman
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Preface

At the request of the Joint Economic Comumittee of the United States Congress, this Project
Memorandum draws on previously published Institute for Civil Justice studies of choice
automobile personal injury insurance systems as well as on a special analysis to estimate the
effects of a specific choice automobile person injury insurance plan. The work was funded by the
Institute for Civil Justice. The discussion here does not necessarily reflect the views of RAND, of
the Institute for Civil Justice, or of the Institute’s Board or research sponsors.



Introduction

An earlier RAND Institute for Civil Justice study (Abrahamse and Carroll, 1995) estimated
the effects of a choice automobile insurance plan on the costs of compensating auto accident
victims. The Joint Economic Committee of the United States Congress asked us to extend
that analysis to estimate the effects of a slightly modified version of the plan. This document
presents the results of the extended analysis. -

In the discussion below, we summarize our key findings, then briefly review the
methodology we used to estimate the effects of the modified version of the plan and present
our results. We refer the reader to our earlier study for detailed discussions of the
methodology, the assumptions that underlie the analysis, and the tests we performed to
assess the sensitivity of our results to the underlying assumptions.

Summary of Key Findings

We examine an automobile insurance plan that would give drivers in each state a choice between
their state’s current automobile insurance system and an absolute no-fault (ANF) plan that bans
recovery for noneconomic losses. Our results suggest that the choice plan can dramatically
reduce the costs insurers incur in compensating people injured in automobile accidents. If these
insurer savings are passed on to consumers, drivers in most states who opt for ANF could buy
personal injury coverages for about 60 to 65 percent less on average than what they pay for those
coverages under the tort system. Because coverages for personal injury and property damage
each account for roughly half of total auto insurance compensation costs, this reduction translates
into a roughly 30 percent reduction in the average driver’s total auto insurance premium.
Individual drivers would realize greater, or smaller savings, depending on risk factors such as
their driving record and where their car is garaged and on the personal injury coverages and
policy limits they would purchase if ANF were not an option.

In sum, if insurers pass cost savings on to drivers roughly in proportion to current costs, the
adoption of a choice plan would:

* allow drivers in most states who are willing to waive their tort rights to buy ANF
personal injury coverage for roughly 60 to 65 percent less than what they have to pay for
personal injury coverage under their state’s current system,

* cut the total automobile insurance premium for these drivers by about 30 percent, on
average.
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The Choice Plan

The choice plan we examine is patterned on one proposed by O’Connell and Horowitz
(O’Connell et al., 1993) for the states in which the traditional tort system governs
compensation for auto accident victims. Under the plan, drivers are given a choice between
the tort system and an absolute no-fault (ANF) plan that bans recovery for noneconomic
losses. Drivers who opt for the current system are required to purchase bodily injury (BI)
coverage to at least the state’s financial responsibility level. They are also required to
purchase a new form of insurance, tort maintenance (TM), to at least that level.! They may
purchase the same optional coverages—medical payments (MP), uninsured motorist (UM),
and underinsured motorist (UIM)—available in the current system. Drivers who opt for ANF
are required to purchase personal injury protection (PIP) coverage to at least the state’s
financial responsibility level. They are also required to purchase supplementary bodily
injury coverage to at least the state’s financial responsibility level2

We defined a choice plan for the current no-fault states that is analogous to the
O'Connell/Horowitz plan. Drivers are given a choice between their state’s current no-fault plan
and ANF. Drivers who opt for the current system are required to purchase the coverages now
required under the current system. They are also required to purchase tort maintenance to at
least the state’s financial responsibility level. They may purchase the same optional coverages
available in the current system. Drivers who opt for ANF are required to purchase personal
injury protection to at least the state’s financial responsibility level as well as supplementary
bodily injury coverage, also to at least the state’s financial responsibility level.

The rules of a state’s current system govern recovery by drivers who elected the current
system: Drivers proceed as under their state’s current system if injured by another driver
who also elected the current system, by an uninsured motorist, or in a single car accident.
The current system’s rules also govern drivers’ recovery if injured by a driver who elected
ANF, except they would be compensated by their own insurer under their TM policy for any
amount the ANF-insured driver would have owed them under the current system. That is, in
a tort state, drivers could be compensated by their own TM coverage for all losses (to the
policy limit) to the extent that the ANF-insured driver was negligent. In a no-fault state,
drivers would be compensated for their economic loss by their own PIP coverage up to the
policy limit and, if their injury surmounted the tort threshold, from their TM coverage for
their noneconomic losses (to the policy limit) to the extent that the ANF-insured driver was
negligent.

‘ All;ll-g“ maintenance coverage compensates the policyholder if he or she is injured by a driver who opted
or N

2This provision departs from the original O’Connell/Horowitz proposal, which did not require drivers
who opted for ANF to purchase supplementary bodily injury coverage. The addition of this provision to the
O’Connell/Horowitz plan is the principal difference between the plan examined here and our earlier study.
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Drivers who elect ANF are compensated by their PIP insurance for any economic losses
resulting from an auto accident, including accidents involving drivers who elected their
state’s current system, to the policy limit, without regard for fault. Drivers electing ANF can
never seek compensation for noneconomic losses.3

All drivers, whether they elected the current system or ANF, are liable in tort to someone
they injure, and may seek compensation from someone who injured them, for economic
losses in excess of the mandated TM (current system electees) or PIP (ANF electees) coverage,
regardless of that person’s insurance status. When claims for excess economic loss are
pursued, a reasonable attorney’s fee is recoverable, in addition to the excess economic loss.

Compensation for injured nondrivers—passengers, pedestrians, bicyclists, and so on~who
have purchased auto insurance is governed by the rules relevant to their insurance, even
though they were not driving when injured.# Compensation for injured nondrivers who
have not purchased auto insurance is governed by the rules relevant to the insurance
purchased by the driver who injured them.

Data

Our analysis uses data from closed claim surveys conducted by the Insurance Research
Council, formerly named the All-Industry Research Advisory Council.> These surveys
obtained detailed information on a national random sample of auto-accident injury claims
closed with payment during 1987 under the principal auto-injury coverages~-BI, MP, UM,
UIM, and PIP.¢ The data detail each victim’s accident and resulting injuries and losses, as
well as the compensation each claimant obtained from auto insurance. The data were
collected by 34 insurance companies that, together, accounted for about 60 percent of private-
passenger automobile insurance by premium volume at the time the data were collected. In
each state, the survey represents a simple random sample of all claims closed in that state by
the companies.”

We combine data from several sources to estimate insurers’ transaction costs,® including both
allocated loss-adjustment costs—legal fees and related expenses incurred on behalf of and

3Both the original O’Connell/Horowitz proposal and the variant under consideration by the Joint
Economic Committee would allow an accident victim to recover under tort when the inju?' was caused by a
tortfeasor’s alcohol or drug abuse. And ANF electees injured while under the influence of alcohol or illegal
drugs would forfeit their FIP benefits. Because of data and e limitations, we do not consider these
provisions in this analysis.

4Motorists who choose either tort or no-fault bind their resident relatives to that choice.

5All—lnduskry Research Advisory Council (1989) provides a detailed description of the data.

1o 6These are the most recent available data that describe the outcomes of 2 national sample of individual

claims.

7The sampling fraction differs from state to state, but because we only make estimates for individual
states, the differential sampling does not affect our results.

8Carroll et al. (1991), Appendix D, describes the data and methods used to estimate i s’
transaction costs.




directly attributed to a specific claim—-and unallocated, or general claim-processing, costs, for
each line of private-passenger auto insurance.? We estimate insurers’ allocated loss-
adjustment expenses as 1 percent of MP compensation paid, 1 percent of PIP compensation
paid, 10 percent of BI compensation paid, and 8 percent of UM or UIM compensation paid.
We estimate insurers’ unallocated loss-adjustment expenses as 8 percent of paid
compensation for each type of coverage. The plan provides that anyone who seeks
compensation for economic loss in excess of the mandated PIP limit can recover attorneys’
fees; we assume claimants’ attorneys’ fees of 31 percent.

Scope and Limitations

We assume that the distributions of accidents, injuries, and losses observed in the 1987 data
for each state are representative of the corresponding future distributions in that state. We
estimate the future costs of compensating the sample of auto accident victims in each state
under either its current insurance system or the choice plan. The ratio of these estimates
indicates the relative costs of compensating the same victims, for the same injuries and losses,
under the two plans.}? Because any factors that proportionately affect costs under both the
current system and the choice plan net out in the comparison, the results are insensitive to
changes in such factors over time.1l However, because our results address relative costs, they
do not address whether auto insurance costs will rise or fall if a state adopts the choice plan.
Rather, they show the difference between what would happen in that state if the current
system is retained and what would occur instead if the choice plan were adopted.

We assume that drivers’ insurance decisions under choice are statistically independent of the
distributions of accidents and losses. Drivers covered by ANF who cause accidents impose
costs on their insurers for their own economic losses, so insurers have the same incentives to
experience rate drivers who elect ANF under choice as they do to experience rate drivers
under the current system. Similarly, “accident-prone” drivers have to consider the loss of
access to compensation for noneconomic loss if they elect ANF under choice. For both
reasons, we expect that adverse selection would not likely be sufficient to dramatically affect
the results of this analysis.

In other analyses, we have found evidence of extensive excess claiming for medical costs in auto
personal injury cases across the United States (Carroll, Abrahamse, and Vaiana, 1995). The
current system in most states encourages excess claiming as a means for leveraging larger
settlements from auto insurers; the ANF option would eliminate the incentive for excess claims.

~

9We do not include claimants’ legal costs, the value of claimants’ time, or the costs the courts incur in
handling litigated claims. Those costs do not affect insurers’ costs and hence do not affect auto insurance
premiums.

10 We include all accident victims—insured and uninsured drivers, p
people injured in single~car accidents, etc.~in these calculations.

1 Eor example, inflation in medical costs will drive up insurance costs under both the current system
and the choice plan but will have little effect on the relative costs of the two systems.

s, pedestrians, bicyclists,

)



To the extent that the distributions of claimed economic losses reflect excess claiming in response
to the current system, drivers who elect ANF under choice would submit fewer, smaller claims
than we assume. Thus the choice plan might result in greater savings than those reported here.

We focus on how the choice plan affects auto insurers’ compensation costs, including both
the amounts insurers pay out in compensation and the transaction costs they incur in
providing that compensation.12 Because the choice plan has no effect on property damage
coverages, we do not consider property damage in any of our estimates. We also do not
consider the many other factors (e.g., insurers’ overhead and profit margins and investment
income) that play a role in determining insurance premiums.

We estimate the effects of the choice plan on the total costs of auto insurance. We do not
attempt to estimate the plan’s effects on the costs of any particular coverage. Specifically, we
compare the average amount insurers pay per insured driver under all coverages in the
current system to the average amount paid under all coverages on behalf of drivers who
choose either the current system or ANF, respectively, under the choice plan.

Estimating Future Compensation Costs

- We estimate the relative cost effects of the choice plan in each state in three steps: (1) We
estimate the average cost of compensating accident victims under the current system and the
corresponding “break-even premium”--the premium an insurance company must charge to
cover exactly what it pays in claims and the associated transaction costs. (2) We estimate the
average cost of compensating accident victims on behalf of drivers who elect either the
current system or ANF under the choice system and the “break-even premiums” for each
class of driver. (3) We calculate relative savings under choice as the percentage difference
between the break-even premium under choice for drivers who elect either option and the
break-even premium under the current system.

We describe each of these steps below. Because California turns out to be the 25th state in the
distribution of savings that would accrue to drivers who opt for ANF, we use that state to
illustrate our methodology.

Estimating Future Compensation Costs Under the Current System

To estimate what compensation costs would be under the current system, we estimate the
average amount of compensation that would be paid to an accident victim and the associated
transaction costs, depending on the type of insurance that the victim and any other driver
involved in the accident had purchased. We then assume a distribution of insurance

12ynder the choice plan, claimants may recover reasonable atto s fees for a claim for excess
economic loss. The attorney’s fees paid by insurers as a result of such claims are included in our esti




purchase decisions and compute the expected compensation paid the average accident victim
under the current system, given that distribution.

Table 1 indicates the sources of compensation available to an accident victim under the
current system, depending on the victim’s insurance status, whether another driver was
involved the accident, and, if so, the other driver’s insurance status.

Table1
Compensation Under the Current System

Other Driver

Insurance Single Car
Status Uninsured Insured Accident
Accident Uninsured 0 BI 0
Victim Insured UM or MP; MP + B, MP; PIP
PIP + UM PIP + BI

To estimate compensation costs for each state, we use our data on the compensation provided
a representative sample of accident victims and the associated transaction costs, as follows:

We assume that an uninsured accident victim injured in a single-car accident or in an accident
involving another car whose driver is also uninsured receives no compensation from auto

insurance.

We estimate the costs of compensating as uninsured accident victim injured in an accident with
an insured driver as the average compensation paid on Bl claims ($7,253 in California) times the
probability that an accident victim exceeds the tort threshold.1* We assume average transaction
costs are 18 percent of BI compensation in all states.

In tort states,!# we estimate the costs of compensating an insured accident victim injured in an
accident involving another car whose driver is uninsured as the average compensation paid on
UM claims ($5,808 in California) times the fraction of insured drivers in thie state who purchased
UM coverage (.9),! plus the average compensation paid on MP claims ($2,016 in California)

13y definition, all accident victims “exceed the tort threshold” in tort states. In a no-fault state, we
take the fraction of accident victims who obtained third-party compensation as an esti of the probability
that a victim will exceed the tort threshold in that state.

14Because our data describe the outcomes of claims closed in 1987, they reflect the insurance system in
place in each state that year. For purposes of this analysis, tort states are those states that relied on'the
traditional tort system in 1987.

15Based on conversations with several insurance
have UM coverage.

we 0p of i d drivers

¥
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times the fraction of insured drivers in the state who did not purchase UM coverage and did
purchase MP coverage (.05).16

In no-fault states, 17 we assume compensation costs as the average compensation paid on PIP
claims, plus the average compensation paid on UM claims times the fraction of insured drivers in
the state who purchased UM coverage times the probability that an accident victim exceeds the
tort threshold. We assume average transaction costs are 9 percent of MP or PIP compensation
paid and 18 percent of UM compensation paid.

We estimate the costs of compensating an insured accident victim injured in an accident with
another insured driver in a tort (no-fault) state as the sum of the average compensation paid
on MP (PIP) claims times the fraction of insured drivers in the state who purchased MP (PIP)
coverage, '8 plus the average compensation paid on BI claims. We assume transaction costs
are 9 percent of MP or PIP compensation paid and 18 percent of Bl compensation paid.

We estimate the costs of compensating an insured accident victim injured in a single car
accident in tort (no-fault) states as the average compensation paid on MP (PIP) claims times
the fraction of insured drivers in the state who purchased MP (PIP) coverage. We assume
transaction costs are 9 percent of MP or PIP compensation paid.

Because insurance purchase decisions are made before accidents occur, an accident victim’s
decisions are independent of whether or not that victim is subsequently involved in an
accident, whether any other driver is involved in the accident, and, if so, what the other
driver’s insurance coverage and the victim’s injuries and losses are. Formally, we assume
that a driver’s decision to purchase insurance is statistically independent of whether or not
that driver will cause, or be injured in, an auto accident and the severity and resulting losses
of any caused or incurred injuries. Given these assumptions, the probability that an accident
victim will fall into any one of the cells in Table 1 depends on the probability that an accident
victim is injured in a single-car accident and on the probability that a driver is uninsured
under the state’s current system.

We assume values for these probabilities, compute the resulting fraction of accident victims
that would be found in each cell of Table 1, multiply that fraction by the corresponding
compensation costs, and sum over the cells. The result is an estimate of the average cost of
compensating an accident victim in each state under that state’s current system. The product
of this estimate and the ratio of accident victims to insured drivers in that state is the amount
that the state’s insured drivers would have to be charged, on average, to recover the costs of
compensating all victims.

16The National Association of Independent Insurers (1991) reports that the ratio of MP-earned
exposures to Bl-earned exposures in California in 1987 was 53 percent. We assume that half of the insured
dnvers who do not purchase UM purchase MP.

17For purposes of this analysis, no-fault states are those states that had a no-fault plan in 1987, and the
current plan is the no-fault plan’in place that year.

18we assume that all insured drivers in the no-fault states purchase PIP.



In California, for example, if 20 percent of drivers are uninsured and 10 percent of all accident
victims are injured in single car accidents, the average cost of compensating auto accident
victims under the current system will be $7,787. Given an assumed 20 percent uninsured
driver rate, the average insured driver would have to be charged 9,734 * V, where V = the
average number of accident victims per driver. We lack data on V for each state. However,
we show later that this number cancels out when we compute the ratio of costs under the
current system to costs under the choice system.

Note that under the assumption that insurance purchase decisions are statisticaily
independent of subsequent accidents and the resulting injuries and losses, the estimates we
obtain for each state are identical to those we would have obtained by estimating expected
compensation outcomes for each individual victim and averaging over the victims in the
sample for each state. In other words, the method outlined above essentially takes account of
the variations in relevant accident characteristics (e.g., the victim’s negligence) and
injuries/losses among individual accident victims.

Estimating Future Compensation Costs Under the Choice System

Table 2 shows the compensation available to accident victims under the choice plan,
depending on what their insurance status would have been under the current system and
their choice of insurance status under the choice system.

Table 2
Compensation Under the Choice System

Qther Driver
Insurance Single Car
Status Uninsured ANF Current Accident
Accident Uninsured 0 XEL BI 0
Victim ANF PIP PIP + XEL PIP + XEL PIP
Current UMorMP; | T™M+XEL MP + BL; MP; PIP
PIP + UM PIP + BI

In each state, we estimate compensation costs under the choice plan as follows:

The current system’s compensation rules govern in accidents that do not involve a driver

who elected ANF under choice. We use the methods described above to estimate

compensation in these cases.

An uninsured victim injured in an accident involving another car whose driver switched to
ANF is compensated by the other driver’s supplemental Bl insurance for any economic loss




in excess of the mandated PIP policy limit. We estimate the expected value of compensation
for excess economic loss, denoted XEL in Table 2, in three steps: First, we compute the
difference, if positive, between the victim’s economic loss and the mandated PIP limit up to
each possible value of the BI policy limit, weighted by the distribution of BI policy limits in
the state. We then multiply by S, assuming that the victim will, on average, be 50 percent
negligent. Finally, we average over all victims in the state. In California, for example, we
estimate that compensation for excess economic loss will average $504. We assume
transaction costs are 49 percent of compensation paid for excess economic loss—18 percent in
insurer’s costs and 31 percent in plaintiff's attorney fees.1?

We estimate compensation costs for accident victims who switched to ANF under choice as
their own PIP coverage plus recovery of excess economic loss. We estimate PIP as the
average value of victims’ economic losses up to the PIP policy limit. We estimate XEL as
described above. We assume that transaction costs are 9 percent of PIP compensation and 49
percent of XEL compensation.

Drivers who chose the current system and are injured in an accident involving another driver
who switched to ANF are compensated by their own TM coverage. Because recovery under
TM is governed by the same rules that govern recovery from an insured driver under the
state’s current system, we estimate average TM recovery using the methods described above
to estimate BI recovery under the current system (e.g., $7,253 in California). Drivers who
chose the current system are compensated by the other driver’s supplemental Bl insurance
for any economic loss in excess of the TM policy limit. We estimate XEL as described above.
We assume that transaction costs are 18 percent of TM compensation paid and 49 percent of
XEL compensation.

We assume that drivers’ insurance purchase decisions are statistically independent of
whether or not they will cause, or be injured in, an auto accident. We also assumed that the
decision to elect ANF under choice is independent of a driver’s insurance status under the
current system. Given these assumptions, we group drivers into three types according to
their insurance purchase decisions and estimate the compensation costs insurers incur on
behalf of each type of driver. Specifically, we estimate the costs incurred by insurers under
policies purchased by:

1. stayers: drivers who would be insured under the current system who select the
current system under choice,

2. insured switchers: drivers who would be insured under the current system who
select ANF under choice, and

3. uninsured switchers: drivers who would go uninsured under the current system
who select ANF under choice.

19Because the O'Connell-Horowitz plan provides that victims who seek recovery of excess economic
losses may recover their legal costs, we assume that all such victims will seek representation.
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We use these cost estimates to calculate break-even premiums up to the unknown value of
the average number of accident victims per driver of each type. Assuming that there is no
adverse selection-i.e., that the number of injuries per driver is independent of insurance
purchase decisions—the average number of accident victims per driver is the same for each
type of driver and factors out when we compute relative savings as the ratio of the break-
even premium for each type of driver to the break-even premium under the current system.

OQur estimates for any state are based on the assumed values of four parameters: (1) the
uninsured motorist rate under the current system, (2) the fraction of victims injured in single-
car accidents, (3) the rate at which drivers who would have been insured under the current
system opt for ANF coverage, and (4) the rate at which drivers who would have gone
uninsured under the current system opt for ANF coverage. Table 3 presents our
compensation cost estimates, the corresponding break-even premiums, and the relative
savings for California drivers for the case in which 20 percent of drivers are uninsured, 10
percent of all accident victims are injured in single car accidents, half of the drivers who
would go uninsured under the current system opt for ANF under choice, and all drivers who
would purchase insurance under the current system opt for ANF under choice.20

Table3
Costs and Relative Savings Under the Choice System
California
Insurance Driver Compensation Percent of Break-even Relative
System Type Costs per Drivers (%) | Premium ($) Savings
Victim () (%) -
Current Insured 7,787 80 9,734
Stayers 0 0 0 0
Choice Insured 2,869 80 3,586 63
Switchers
Uninsured 284 10 2,844 71
Switchers

Assuming that 100 percent of insured drivers opt for ANF under the choice plan, there are no
stayers.

Under the choice plan, the average cost of compensating auto accident victims under policies
purchased by insured switchers will be $2,869. Because 80 percent of drivers are insured, the
average driver who elected to stay in the current system when given the choice would have
to be charged $3,586 * V, where V= the average number of accident victims per driver. The

20we do not have any estimates of the fractions of uninsured or insured drivers under the current
system who would opt for ANF if given the choice. The Joint Economic Committee asked us to consider the
case in which 50 percent of uninsured and 100 percent of insured drivers elect ANF under choice.
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ratio of the break-even premium for each of these drivers under choice to what would be the
break-even premium for each of them under the current system, $9,734 * V, implies that
average drivers of this type would save 63 percent on their insurance premiums for personal
injury coverages under the choice plan.

Drivers who would have gone uninsured under the current system also benefit in the sense
that the costs of compensating accident victims on behalf of drivers who would have gone
uninsured under the current system and who opt for ANF under choice would be about 71
percent lower than what it would have cost to compensate victims on their behalf if they had
purchased insurance under the current system. They should be able to purchase ANF under
the choice plan for about 30 percent of what they would have had to pay for personal injury
coverage, on average, under the cwrerit system. ’

Sensitivity Analyses

The estimates presented above are based on the assumed values of four parameters: (1) the
UM rate under the current system, (2) the fraction of victims injured in single-car accidents,
(3) the rate at which drivers who would have been insured under the current system opt for
ANF coverage, and (4) the rate at which drivers who would have gone uninsured under the
current system opt for ANF coverage. In our earlier study (Abrahamse and Carroll, 1995) we
tested the robustness of our results by estimating the effects of the choice plan for a number
of different sets of parameter values. Specifically, we made 81 different estimates in each
state, varying the fraction of drivers uninsured under the current system (10, 20, or 30
percent), the fraction of victims injured in single-car accidents (0, 10, or 20 percent), the
fractions of insured drivers under the current system who switch to ANF under the proposed
plan (20, 50, or 80 percent ), and the fractions of uninsured drivers under the current system
who switch to ANF under the proposed plan (20, 50, or 80 percent).

The estimates were generally quite stable. None of the variations in the assumed parameter
values affected the estimates of the savings individual drivers would realize if they opted for
ANF under choice. We have not had an opportunity to replicate those sensitivity analyses for
the variant of the plan examined here. However, we believe that the differences between the
original plan and the variant examined here would not have any effect on the relative
estimates associated with different assumptions regarding the values of the parameters.
Nothing in these estimates poses a serious threat to our main finding that the cost of insuring
drivers who elect ANF under choice will fall dramatically.

Effects on Premiums

We calculated the effects of the choice plan on the average insurance premium for insured
switchers, assuming that insurers’ expense ratios, profit margins, and returns on investment
are independent of compensation costs. Specifically, in each state, we estimated the total
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premiums insured switchers pay for all property damage coverages (collusion,
comprehensive, and property damage liability) and for all personal injury coverages under
the current system. We then estimate what their total premiums for personal injury
coverages would be if reduced in proportion to the savings insurers would realize on the
costs of compensating accident victims on their behalf. We then add this estimate to our
estimate of total property damage premiums and compare the result to our estimate of what
these drivers pay under the current system.2!

For.example, in 1994, the most recent year for which data are available, California drivers
paid $11.067 billion in auto insurance premiums. We estimate that personal injury coverages
accounted for $5.695 billion that year; the various property damage coverages cost $5.373
billion. If all insured drivers switch to ANF when given the choice, insured switchers’
compensation costs decline 63 percent, on average, and if expense ratios, profit margins, and
returns on investment are held constant, insurers could reduce their premiums for personal
injury coverages by $3.596 billion. This estimate translates into a 32.5 percent reduction in
these drivers’ automobile insurance premiums. Note that all these calculations are ona
statewide basis. Individual drivers would save more, or less, on their insurance premiums
depending on their risk factors and the coverages and policy limits they purchase.

The Effects of the Choice Plan on Costs and Premiums

We repeated the analyses described above for every state. Table 4 presents our estimates of
the relative savings of the choice plan on the compensation costs insurers would incur on
behalf of insured switchers—drivers who would purchase insurance under the current system
and switch to ANF when given the choice~and the consequent effect on their automobile
insurance premiums.

210°Connell et al., 1996, provides a detailed discussion of our procedure for translating compensation
cost savings into expected premium reductions.
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Table 4
Relative Savings Under Choice by State

Relative Savings on
Compensation Costs Premium Reductions
Insurance for Drivers Who Select to Drivers Who Select
System State JANF Under Choice (%) IANF Under Choice (%)

Tort/Add-on Alabama 53 20
Alaska 54 24
Arizona 62 35
Arkansas 69 27
California 63 32
Delaware 58 33
Idaho 61 27
llinois 61 25
Indiana 69 28
Towa 73 30
Louisiana 76 4
Maine 71 31
Maryland 65 3
Mississippi 61 25
Missouri 68 27
Montana 80 34
Nebraska 67 26
Nevada - 67 38
New Hampshire 70 31
New Mexico 66 33
North Carolina 69 33
Ohio 60 27
Oklahoma 62 27
Oregon 63 33
Pennsylvania 59 33
Rhode island 65 30
South Carolina 61 30
South Dakota 81 35
Tennessee 60 23
Texas 62 32
Vermont 58 23
Virginia 58 29
Washington 69 38
West Virginia 76 38
Wisconsin 2 32
Wyoming 65 25
No-Fault Colorado 55 29
Connecticut 79 42
Florida 63 34
Georgia 59 23
Hawaii 69 44
Kansas 45 16
Kentucky 38 17
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Table 4—continued
Relative Savings on Premium Reductions to
Insurance Cogsxm%%:'for Drivers Who Select ANF
System State ANF Under Choice (%) Under Choice (%)
No-Fault Massachusetts 75 44
Michigan 27 13
Minnesota 77 41
INew Jersey 54 29
INew York 72 36
North Dakota 52 18
Utah 67 31

NOTE: 20% are uninsured; 100% of insured and 50% of uninsured switch under choice; and 10% are injured in
single-car accidents.
We estimate that, in most tort states, the costs of compensating victims on behalf of drivers
who elect ANF under the choice plan would be about 65 percent less, on average, than what
they would have been had those drivers been insured under the traditional tort system. Our
estimates for the states that have adopted some form of no-fault auto insurance system vary
widely, depending on the kind of plan currently in place. However, the costs of
compensating victims on behalf of drivers who elect ANF would be reduced by about 60
percent, on average, in those states, compared with what the costs would have been had
those drivers been insured under their state’s current system.

At the request of the Joint Economic Committee, this analysis considers the effects of a choice
plan that assumes all drivers who would purchase insurance under their state’s current
system switch to ANF when offered a choice. Hence, in this analysis, we assume that there
are no stayers—drivers who elect to remain in their state’s current system when offered a
choice. In our earlier study (Abrahamse and Carroll, 1995), we examine cases in which some
drivers elected to stay in their state’s current system and found that the availability of the
ANF option would have no effect on them. The compensation costs insurers incur on their
behalf and, hence, their automobile insurance premiums, would not be affected.

Drivers who opt for ANF under choice are not liable for the noneconomic losses of others. In
the tort states, the compensation costs incurred on their behalf are substantially lower than
they would have been under the tort system. However, the amounts paid them under their
PIP coverages generally exceed what would be paid them under MP insurance. In general,
the savings obtained by eliminating compensation payments on their behalf for noneconomic
loss under choice greatly outweigh the additional costs incurred in providing them more
generous first-party no-fault compensation—PIP versus MP. Hence, tort-state drivers who
elect ANF realize substantial savings relative to the costs incurred on their behalf under the
traditional tort system.

44-463 - 97 - 4
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Current no-fault plans already limit accident victims’ access to compensation for
noneconomic loss. Hence, the savings obtained by totally eliminating compensation
payments for noneconomic loss on behalf of drivers who elect ANF are smaller than in the
tort states. But current no-fault plans atready include PIP compensation, so no new costs are
incurred on behalf of drivers who elect ANF under choice in the no-fault states. Hence, ANF
electees in the no-fault states would also generally realize substantial savings relative to the
costs incurred on their behalf under their state’s current system. -
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Choosing an Alternative to Tort

Escalating auto insurance premiums have been a
major public policy issue at the state level for the last
three decades. No-fault auto insurance, spawned in the
1970s, was one response, offering cost savings to
motorists and speedier compensation to auto accident
victims. But because it required claimants to give up
rights to seek compensation through the courts unless
their losses exceeded a specified threshold, many states
found it an unappealing alternative.

Choice auto insurance was proposed to address this
concern. Under a choice autoe insurance system, drivers
may choose either a traditional auto insurance plan (tort)
or a no-fault plan. Those who choose tort retain tradition-
al tort rights and liabilities. Those who choose no-fault
neither recover, nor are liable to others for, noneconomic
losses (typically, pain and suffering) for less-serious
injuries incurred in auto accidents.

Giving motorists & choice of coverage has strong
appeal. But how does the choice alternative affect the
premiums motorists pay? In a series of analyses, Stephen
Carroll and Allan Abrahamse estimated how a choice
auto insurance plan would affect insurance premiums in

each state. Their basic finding: Overall, choice auto
insurance could reduce the price tag for auto insurance by _
about 30 percent.

APPROACH

To understand the cost effects of choice auto insur-
ance, the researchers estimated how a plan that offers a
choice between tort and no-fault would affect the costs of
auto insurance in each state that now relies on the
traditional tort system, The plan they analyzed is
absolute no-fault, the most extreme version of choice:
Motorists may never sue, or be sued, for noneconomic
loss. Thus, these estimates suggest the upper bound on
the savings that can be accomplished in each tort state via
the choice approach.

The researchers also estimated the cost effects of a
choice plan in each state that already has some form of
no-fault auto insurance. These estimates suggest the
upper bound on the savings that can be accomplished in
current no-fault states by extending the no-fault concept
to its limit.

RAND researcht briefs summarize research that has been more fully documented elsewhere. This research brief describes work done in the Institute
for Civil Justice and published as follows: S. J. Carroll, S. Kakalik, N. M. Pace, and |. L. Adams, No-Fault Approaches to Com, ting People
Injured in Automobile Accidents, R-4019-IC], 1991, 239 pp., $20.00, ISBN: 0-8330-1182-0; S. |. Carroll and |. S. ik, “No-Fault
Appreaches to Compensating Auto Acczdenr Victims,” The ]oumal of Risk and Insurance, Vol. 60, No. 2, 1993, r:pnnted as RP-229, 1993 (no
charge); |. O’Connell, S. J. Carroll, M. F itz, and A Choice in the Auto Insurance Market,” Maryland Law Review,
Vol. 52, 1993, reprinted as RP-254, 1994 (no rhnrge), A. Abmhamse and S. |. Carroll, The Effects of a Choice Auto Insurance Plan on
Insurance Casts, MR-540-ICJ, 1995, 74 pp., $13.00, ISBN: 0-8330-1641-5; ]. O'Connell, S. |. Carroll, M. Horowitz, A. Abrahamse, and D.
Kaiser, “The Costs of Consumer Choice for Auto Insurance in Smres Without No-Fault Insurance,” Maryland Law Review, Vol. 54, No. 2, 1995;
J. O’Connell, 5. Carroll, M. Horowitz, A. Abrahamse, and P. “The C Costs of C Choice for ‘Auto Insurance in All
Fifty States,” Maryland Law Review, forthcoming. .

The RAND publications cited in this research brief are available from RAND Distribution Services (Telephone: 310-451-7002; FAX:
310-451-6915; or Internet: “order@rand.org). RAND is a nonprofit institution that helps imp public policy through research and
* analysis; its publications do not necessarily reflect the opinions or policies of its research sponsors. :




RESULTS FOR EACH.STATE

In the tort states, the costs of compensating accident vic-
tims on behalf of drivers who elect no-fault would be at
least 60 percent less than they would have been if those
drivers had been insured under the traditional tort system.
These savings include both the compensation paid to acci-
dent victims and the transactions costs incurred in prbvid-
ing that compensation.

If these savings are passed on to consumers, drivers in
tort states who select choice could buy personal injury cov-
erages for about 60 percent less than they pay for those
coverages under the tort system. Because coverages for
personal injury and property damage each account for
roughly half of total auto insurance compensation costs,
this 60 percent reduction translates roughly into a 30 per-
cent reduction in a driver’s total auto insurance premium.
Premiums are unchanged for motorists who choose to
remain in the traditional tort system.

In most no-fault states, a choice plan would have a simi-
lar effect on the costs of compensating accident victims
-, and, again assuming that insurer savings are passed on to
consumers, would result in similarly lower insurance pre-
miums. And in most no-fault states, drivers who preferred
to retain their current no-fault plan would pay no more for
personal injury coverage than under the current sysiem.

The savings an individual driver will realize from a
choice system do not depend on the proportion of un-
insured drivers in a state’s current system, the proportion
of previously insured who switch to absolute no-fault, or
the proportion of the previously uninsured who switch to
absolute no-fault. The effects of the plan on the total costs
of auto insurance do dépend on how many drivers choose
to switch to the absolute no-fault option.

Nationwide, the reductions in personal injury premi-
ums resulting from choice could be enormous. For exam-
ple, if every currently insured driver in the country were to
choose absolute no-fault, total auto insurance premiums in
1993—the last year for which data are available—would
have been $26 billion lower. The table shows the relative
savings for motorists in each state.

In addition to the savings in premiums, choice has
another important cost effect. Because the no-fault premi-
um is much lower than the premium for mandatory cover-
age under a tort system, some motorists who chose to drive
without insurance under tort will choose no-fault. These .
uninsured drivers who switch to no-fault could contribute
$1 billion to $4 billion to the compensation system nation-
wide.
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insured motorists choose insured motorists choose absolute  (assumes all insured motorists

State . absolute no-fault) nodfault) - choose absctute no-fault)
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Loutstana [ o %2
Maine .3 1 14
Marytand 3 5 - 661
Massachusetts* a 57 use
Michigan : 15 % o
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Mississippi - , “ -
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Rhode [sland i T8 4 103
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Al states 3 © 26100
The choice plan examined here is described in J. O'Connel, S. J. Carroll, M. and A, Ab “C

Choice in the Auto Insurance Market,” Maryland Law Review, Vol. 52, 1993. -Reprimed as RAND RP-254, 1994.
“Insurance system changed since January 1, 1988. .
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EXCERPTS FROM
CONSUMER CHOICE IN THE AUTO INSURANCE MARKET

Jerrrey O’CONNELL,* STEPHEN CARROLL,** MICHAEL .
HOROWITZ*** & ALLAN ABRAHAMSE®®**

John Garamend;, Cabforma:powoﬁdmmmmmsw—
pmedhu:tqﬂ'mdaybydxbﬁmgthathmag'onh, “no-fault” in-
surance would be called *'persorial-protection’’ insurance in his office.
“What'’s the difference?”’ asked an aide a1 a staff meeting. “About a
mlbonwta"repMWalterZebnmaGatmmédepwy

THE PRESENT SITUATION

It was the often-acknowledged—and even arguably horren-
dous—inadequacy of traditional tort Lability as applied to personal
injury suffered in automobile accidents? that led to the enactment of
no-fault insurance laws in many states.* Why has no-fault liability
also—at least in the eyes of many—earned a bad name? And, more
importantly, what kind of new reform can we effect to free us from
the inadequacies of both tort law and no-fault laws?

In 1991, the RAND Corporation published an appraisal of no-
fault laws, being careful to make clear that RAND itself neither sup-
ported nor opposed no-fault reforms.* As the summary’ of the
RAND study noted, disputes about auto insurance continue to ex-
cite debate.® Critics of the tort system insist that its costs are too
high and that its payments are “inefficient, inequitable, and slow” in

* The Samuel H. McCoy Il Professor of Law, University of Virginia: B.A..
Dartmouth College; ]J.D., Harvard University.

i Senior Economist, RAND: BS., MS., mmoulnsumof'l‘echnology-mb
Johns Hopkins University.

see SMFMMMJMSWWMWBA
City University of New York; ].D., Yale University.

sess Mathematician, RAND; B.S., Ph.D., University of Michigan.

1. Stephen K. Yoder, /nsxrance Regulator in Califermia Woos V'oters, Bashes Firms, WaLL
St. J., Aug. 10, 1992, az 1.

2. Ses, e.g.. infra notes 34-38 and accompanying text.

3. SteruEN J. CazROLL ET AL, NO-FAULT APrrOACHES TO COMPENSATING Prome
Iurep 1IN AutToMosnE AcCDENTS 7-9 (RAND Institute for Civil Justice 1991). “Fif-
teen states,” stated RAND in 1991, “now have a no-fault plan that includes some form
of tort threshold that limits access to the Lability system.” /d. Buf see infra note 22.

4. Ser STEPHEN |. Qm&jms.hnu:.No-quAmmn.tlnsuwct:
A Poucy Prasrecrive (RAND Instieuse for Civil Justice 1991).

5. /d. & vii.
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compensating injured people.® But critics of no-fault laws rebut
that the systems that replaced fault-based payments with PIP pay-
ments’ infringed upon fundamental legal rights of victims to re-
cover both economic and non-economic—prindpally pain.and
suffering—losses from those injuring them, and in any event failed
to hold down the costs of automobile insurance.® In trying to help
resolve these opposing views, the RAND report asked the following
questions about the effects of adopting a PIP system:
~ (1) What would be the effect of 2 PIP system on (a) the costs of

compensation, (b) transaction costs, principally for lawyers’ fees and
other costs of claim processing, (¢) “the adequacy and equity” of
compensation, and (d) promptness of compensation?®

(2) How would variations in the design of PIP programs affect
the answers to the above questions?'®

(3) What would be the resultant variations between states?'”

The RAND study concluded:
* A PIP system either can produce substantial savings over the
fault-based system or it can increase costs, depending both on the
plan’s design and on differences among states that affect auto insur-
ance costs.!? For example, the level of PIP benefits, the nature and
size of barriers to pursuit of tort claims for pain and fuffering, and
the litigious nature of a state’s population will all factor into the cost
equation.
* PIP plans reduce transaction costs.'?
* Compensation under PIP plans more closely matches compensa-
tion -with economic losses—principally medical costs and wage
losses.'*
¢ Present PIP laws eliminate compensation for non-economic
losses—principally pain and suffering—but only for less serious
injuries.!'®
- * Compensation is more prompt under PIP coverage.'®

6. Kd.

7. Immpymumdomnbmtoﬁammmunymmedmml
wmuwmwpmu.mmmmmy
nicknamed “PIP.”

8. Canzout & KARALIK, supra note 4, at vii.

9. ld.

10. 4.

1. ld.

12. 4.

18. .

14. ld.

15. .

16. M.
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~ The RAND study closed its summary by indicating to policy-
makers that, in choosing between the traditional tort system and PIP
alternatives, they must face difficult trade-offs as to “whether to cut
COsts or to preserve or increase compensation for injured people,
and what balance to seek between compensation for economic and
for noneconomic losses.”!?

In the main body of its report, RAND examined the effects of
four PIP plans broadly representative of current laws.!® Two of the
plans studied have what are termed *“strong verbal thresholds’: simi-
lar to those found in Florida, Michigan, and New York.!? Under a
strong verbal threshold, traffic victims can seek payment for non-
economic losses only if they suffer statutorily defined serious inju-
ries. For example, strong verbal thresholds always include.
*“death,"”?® but may also include such injury thresholds as “signifi-
cant and permanent loss of an important bodily function,” “perma-
nent serious disfigurement,” or “permanent consequential
limitation of use of a function or system.”?! The other two plans
RAND examined have a $5,000 threshold that blocks traffic victims
from seeking compensation for non-economic losses unless their
medical losses exceed the statutory threshold.2®* Thereafter, RAND
matched a $5,000 threshold with a PIP benefit level of (a) $15,000,
and (b) $50,000. All four plans assumed no deductible against PIP
benefits nor any deduction for collateral sources.?® The results
were presented in a table, reprinted below.

Table 1 shows the estimated cost reductions caused by verbal
and monetary thresholds and different PIP benefit levels. The
above reductions are not in total premiums, but rather only in some
of the costs going to make up total premiums. For example, we esti-
mate that costs of paying losses constitute approximately three-
quarters of automobile insurance premiums,®* and costs of paying

17. 4.

18. Carrowr £T AL, supra note 3, at 29-39.

19. /d. ax 29.

20. Id. at 6 n.14.

21. M.

22. Id. at 29. Monetary thresholds around the country varied as of 1991 from a low
of $400 in Connecticut’s plan to a high of $7,600 in Hawaii's plan. /4 at 6 n.15, 29 a.1.
In July 1998, Connecticut repealed its no-fault law. Ser Mark Mazniokas & Larry Wil-
Liams, IWeiker Sirns Repeal of No-foult Insurance Law, Haxtrorp Counan, July 2, 1992, at
dl.

28. Id. at 29 & n.3. But see infra text accompanying note 64.

24. INSURANCE INFORMATION INSTITUTE, The Executive Letter: Special Report—I1Vhere the
Auto Insurance Dollar Goes, Sept. 9, 1991, at 2 [hereinafier INsurance INsTITUTE]. In of-
fect, such costs of paying losses are the equivalent of “pure premium.™ Ser infre note 28.
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- TanLE ]
EfrECTS OoF THRESHOLD AND PIP BenerrT LEVEL ON
CosTs AND Comunqx

Threshold/PIP Benefi:
Strong Verbal $5,000
$15,000 $50,000 $15,000 $50,000

Percent change in:

Total injury coverage costs -2 - -12 -14 -6
Transaction costs -39 -38 -30 -29

Net Compensation -13 + 1 -7 + 6

for-personal injury in turn constitute approximately one-half of total
payment costs, including all payment for collision insurance and
property damage liability costs.?®

Again, all the plans RAND examined in Table 1 preserve full-
scale tort claims for unreimbursed economic as well as for non-eco-
nomic losses above the pertinent threshold. At the urging of Pro-
fessor O’Connell, RAND also examined the effect of eliminating tort
claims for non-economic losses above the threshold—which no cur-
rent state no-fault insurance law does.?® The need for this estimate
was prompted by the results of a study produced by the Alliance of
American Insurers, a trade association of mostly mutual insurers.
The study indicated the relatively low cost of high PIP benefits,
compared to total personal injury costs, even in states with strong
verbal thresholds.?” New York's $50,000 of PIP benefits, for exam-
ple, contributed only 36 percent of the total pure premium for per-
sonal injury in 1987.2% In other words, the relatively few tort claims
preserved over New York’s strong verbal threshold—about fifteen
percent—contribute disproportionately to total costs.* Further-
more, RAND estimated that on a nationwide basis almost half of the -
personal injury pure premium would go for non-economic losses,

25, INSURANCE INSTITUTE, supra note 24. at 2. See also infra note 53 and accompany-
ing text

26. Se infra Appendix I.

27. Ser Jefirey O'Connell, No-Fault Auto Insurance: Back by Popular ( Market) Demand?,
96 Sam D1Eco L. Rev. 998, 998 thl. 15 (1989). Ser infra Appendix 1 for results in other
states from the same source. .

€8, 7d. a1 997. Pure premium is that portion of premium used only to pay losses. It -
thus excludes an insurer’s marketing, administrative. and legal defense costs.

29. /4.
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even in states with high PIP benefits and a high threshold.*®

To test the effects of thus eliminating claims for non-economic
loss above a variety of thresholds, RAND included in its study the
cost effects of such proposals in Table 2,%! which is presented be-
. low.

TaBLE 2 -
EfrFecTs oF THRESHOLD AND PIP BeNEFIT LEVEL ON
CosTs AND COMPENSATION

Strong Suong Absolute Absolute

Threshold: $1,000 $1,000 Verbal Verbal Ban Ban
PIP Benefit $15,000 $250,000 $15,000 $250,000 $50,000 Unlimited
Percent change in: '
Total injury
" coverage costs -12 +18 -22 +5 -52 -29
Transaction costs  —27 -22 -39 ~34 -83 -80
Net Compensation - 5 +31 -13 +24 -36 -4

The first four columns demonstrate the effects of plans combin-
ing PIP benefits with the right to claim in tort for unreimbursed eco-
nomic losses and for non-economic losses above the specified
monetary or verbal threshold. The first column shows the effects of
a $1,000 threshold and a fairly low PIP benefit of $15,000, while the
second column shows the effects of combining the same threshold
with a very high PIP benefit level of $250,000. (According to
RAND, “less than 1% of the people injured in auto accidents had
medical costs in excess of $250,000.""3%) The third and fourth col-
umns follow the same PIP benefit pattern, but with barriers to any
suits unless strong verbal thresholds are breached.

The fifth and sixth columns, however, show the cost effects of
plans that allow for no payment at all for non-economic loss—the
fifth column with a $50,000 PIP benefit, and the sixth column with
unlimited PIP benefits. RAND assumed that persons incurring eco-

30. Nationally, payment for mic loss ld contribute 76% to the total
cost of paying for both economic and non-economic losses above a strong verbal thresh-
old like New York's with, as in New York, PIP benefits of $50,000. Thus, just about half
of the pure premium would go for non-economic losses (100 — 36 = .64 X .76 =
.486). CARROLL ET AL.. supra note 3, at 75 thl. G. 3.1, 1.2 (34239 X .37 = $1568; $1568
+ $2052 = .76). N

31. /d at 32, tbl. 4.

32. /d ax 52.
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nomic losses in excess of the $50,000 PIP benefit level in column
five could seek compensation for their unreimbursed economic losses
exceeding $50,000—that is, through a traditional tort claim.*® By
definition, there would be no unreimbursed economic losses in col-
umn six due to its assumption of “‘unlimited” coverage of economic
losses. What is striking in columns five and six is that very high PIP
benefits can be combined with substantal reductions in total costs.

In addition to the large potential savings fiom eliminating the
high costs of preserving tort claims for non-economic losses above a
threshold, the substantial savings and relative stabilization of rates
from eliminating smaller claims for non-economic loss—which some
existing no-fault laws already realize—must be taken into account.
In this connection, Liberty Mutual Insurance Company has reviewed
its automobile insurance costs in two states—California and New
York. )

These two states are similar in many respects. They
have large urban populations which have easy access to so-
phisticated (and expensive) medical and legal services. In
terms of Property Damage frequency, New York is slighty
higher than California owing, perhaps, to the fact that New
York is somewhat more densely populated. The major dif-
ference between these two states is that New York has a
verbal threshold no-fault law while California has the tradi-
tional tort-liability system. The graph below compares the
bodily injury [BI] liability claims to property damage (PD]
[liability] ratios for New York and California. In 1989, there
were 56 bodily infury claims in California versus 11 for New York
Jor every 100 property damage claims.

44-463 - 97 - 5
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BI Claims per 100 PD Claims
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In California (where lawsuits are allowed for all injuries)

the bodily injury claim pattern is climbing and no end is in

sight. The lower claim patterns in New York (where law-

suits are allowed only for “serious” injuries) are clearly evi-
dent and reflected in the liability rates charged by Liberty

Mutual and the rest of the industry. In spite of the fact that

the true accident frequency is higher in New York and that

New York includes a minimum of $50,000 in no-fault bene-

fits, the Liberty Mutual’s average liability rate for the first

half of 1989 was $405 in New York [including no-fault ben-

efits] compared to $550 for California, a difference of $145

per car. Similar differentiails are found in the rates of other

carriers.>*

These recent pronounced increases in frequency of claims for
personal injury are all the more dramatic for having occurred while
the rate of personal injury from auto accidents has been drastically
declining. Recent years have seen (1) safer cars, containing collapsi-
bis steering wheels, padded dashboards, energy-absorbing fronts,
and air bags, (2) massive education and law-enforcement campaigns
against drunk driving, and (3) state laws mandating—and achieving
much higher rates of—use of seat belts and child-restraint devices.
Since the late 1960s, with the onset of more sophisticated and ener-
getic programs of traffic safety, traffic fatalities have dropped re-

34. John B. Conners. No-Fault 10-11 (Liberty Mutual Insurance Co.. Boston. Mass..
1991) (emphasis added).
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markably.*® During the 1980s, fatality frequency dropped by thirty-
eight percent, from 3.35 per 100 million miles in 1980 to 2.07 in
1990,%¢ thus making the dramatic contemporaneous increase in
claim frequency all the more anomalous and troublesome.

Further indication of the swelling phenomenon of personal in-
jury claims from auto accidents when unrestrained by the elimina-
tion of tort suits is reflected in data from a single state—
Pennsylvania.

[The table below] shows the BI and PD claim experience

for selected territories in Pennsylvania for the years 1985-

1987 combined. In Philadelphia, the BI claim frequency

was 2.98 claims per 100 insured cars for the central city

* and [2.59] for the semi-suburban area. In contrast, the Bl
claim frequency was just 0.73 in Pittsburgh and 0.46 to

0.56 in Harrisburg. The PD claim frequendcies for these

territories varied moderately, from 3.50 in Harrisburg to

3.98 and 4.3 in [Philadelphia to 4.62 in Pittsburgh. Be-

cause of these widely different BI claim frequenaies, the

number of BI claims for every 100 PD claims also differed.

In Philadelphia, there were 75 BI claims for every 100 PD claims.)

Yet, in Pittsburgh there were 15.7 BI claims for every 100 PD

claims and in Harrisburg only about 13 BI claims per 100 PD

claims. Bl claims were four to five times more frequent rel-
ative to PD clauns in Philadelphia than in Pittsburgh or

Harrisburg.%”

Similar, if somewhat less sensational, results exist in other states as
well 38

What this indicates is how a state like New York has greatly alle-
viated the problem of high costs for smaller tort claims while not
dealing with the problem of larger tort claims,*® and that the key to
the latter would be the elimination of claims for non-economic dam-

35. See. ¢.g.. Burzau oF THE Census, U.S. Der'T or COMMERCE, STATISTICAL AB-
sTACT OF THE U.S. 609 (112th ed. 1992) [hzremaﬁer 1992 Statistical Abstract); Daniel
Popes, The Fraud Tax: The Cost of Hidden Corruption in American’s Tort Law, LEcar Bacx-
GROUNDER (Wash. Legal. Found., Wash., D.C.) Mar. 27. 1992, a1 1.

$6. Ser 1992 STATISTICAL ABSTRACT at 610; TRENDS IN AvTO BoDILy INjuRy CLaimMs
(Insurance Research Council, Oak Brook, Ill.). Nov. 1990, at 11 [hereinafter TreNDS).

87. TrENDS, supra note 36, at 17-18 (emphasis added). The second bracketed mate-
rial was inadvertendy omitted from the published text. Communication to Jeffrey
O’Connell from The Insurance Research Council (Jan. 22, 1993) (on file with author).

38. See TRENDS, supre note 36, passim.

39. Ser supra text accompanying note 29.
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BI AND PD Cramd FREQUENCIES FOR PHILADELPHIA, PITTSBURGH

AND HARRISBURG .
Number of
BI Claim PH Claim BI Claims Per
. Territory Frequency . Frequency 100 PD Claims
Philadelphia : N
©1) 298 3.98 . 75.0
(149) 2.59 . 4.30 60.1
Pitssburgh
(03) 0.73 4.62 15.7
Harrisburg
() 0.50 3.94 12.7
(28) 0.46 3.50 - 181
(25) 0.56 4.14 18.5
State Average 0.83 . 3.95 20.9
Definition of Territories:
01 Philadelphia
03 Piusburgh
07 Harrisburg
14 Philadelphia Semi-Suburban

23 Adams, Franklin, Snyder and Union Counties, remainder of
Lancaster, Lebanon and York County, etc.
25 Southern Daupain County

Notes: (1) Claim frequency is the number of claims per 100 insured cars.
(2) Data are for 1985-1987 combined.
Source:  NAII®* Automobile Compilation (1988).

* National Association of Independent Insurers.

ages in both more serious as well as less serious cases.*

In this connection, however, there are practical political difficul-
ties when a statute completely cuts off individual tort rights—par-
ticularly when very serious injuries have occurred—while
correspondingly capping the amount of PIP benefits available to
claimants. New York, with its relatively high though limited PIP
benefits of $50,000, bowed to this consideration by preserving tort
claims above its threshold—but with the costly results mentioned

40. Although RAND itself takes no stand as to the merits of such a proposal. propo-
nents of reform could arguably point to RAND data in support of it. Se supra text ac-
companying note 31.
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above. Robert E. Keeton, co-author of the original no-fault insur-
ance draft bill, explained the problem this way:

To whatever extent provisions for compensation [pay-
able without regard to fault] fall short of assuring every vic-

tim full compensation at least for out-of-pocket loss, the

(reform)] system fails to assure distribution of loss——that is,

it fails to spread it among a large group and instead leaves

it to be borne by an individual. To this extent, the system

must still confront the argument that as between just two

individuals—an innocent victim and a blameworthy
driver—it seems unfair to make the victim bear the loss.

To escape this argument and its basic appeal to one’s sense

- of what is fair, a pure non-fault system [eliminating all tort
claims] must come at least very close to compensating fully

for all out-of-pocket loss. But no non-fault system has yet

offered that much to victims. The reason, it would seem, is

_cost. Thus, a pure non-fault system that pays full compen-
sation costs too much, and one that falls far short of full
compensation at least for out-of-pocket losses is too
inequitable.*!

In answer to this, the RAND figures in column 6 of Table 2
indicate the feasibility of providing unlimited PIP benefits for eco-
nomic loss coupled with a ban on non-economic losses.*? The data
make it clear that, despite such very high benefits, the savings in bod-
ily injury compensation costs would be about twenty-nine percent,
which would arguably translate into about fifteen percent savings in
total auto premiums, including the premium components for both
bodily injury and all car damage.*® It can perhaps be argued,
though, that such savings may not be substantial enough to mandate
by statute that everyone completely give up tort claims for non-eco-
nomic loss.

41. Rosest E. KZETON, VENTURING TO DO JUSTICE: REFORMING PRIVATE Law 136
(1969). Ser aiso Jeffrey O'Connell & Robert H. Joost, Giving Motorists .4 Choice Between
Fault and No-Fault Insurance, 72 Va. L. Rev. 61, 64 (1986) (noting that a strong no-fault
iaw should balance the of no-fault benefits paid and the degree of restrictions
on tort damages).

42. Ser supra text accompanying note 31.

43. See supra text accompanying note 25. Ser also CARROLL ET AL.. supra note 3. at 41
(noting that the savings in total premiums is an estimate because of the fluctuation of
various factors, including the underlying distributions of injuries and the amounts of
losses and compensation, that affect the towal injury coverage costs).
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EXCERPTS FROM

THE COMPARATIVE COSTS OF ALLOWING CONSUMER
CHOICE FOR AUTO INSURANCE IN ALL FIFTY STATES

jém O'CONNELL,* STEPHEN CARROLL,** MicHAEL HOorROWITZ,***
ALLAN ABRAHAMSE,**** & PAUL JAMIESON*****

INTRODUCTION

This is the third in a series of articles by researchers at RAND's
Institute for Civil Justice, the University of Virginia Law School, and
the Hudson Institute dealing with reform of auto insurance. We des-
ignate the two prior articles, Maryland One' and Maryisnd Tio?

Since Maryland Two,®™ RAND has done a further study®™® exposing

the flaws inherent in a no-fault system that allows tort claims for
noneconomic damages (usually pain and suffering) for claims above a
threshold. Because pain and suffering damages are generally calcu-
lated as a multiple of medical bills, there is an incentive on the part of
an injured claimant to pad those bills.** Thus, for every dollar in-
‘curred in medical bills, an injured party can receive two, three, or
more times as much compensation in pain and suffering damages.
Insurance padding is not only lucrative for claimants, who receive sev-
eral times their economic loss, but also for health care providers (in-
cluding, and perhaps especially, chiropractors) who receive additional
business, and for lawyers who receive their contingent fees out of the

* The Samuel H. McCoy Il and Clam of 1948 Protessor of Law, University of Virginia;

B.A., Dartmouth College; J.D., Harvard University. :
** Senior Economist, RAND; B.S., M.S., lllinois Institute of Technology; Ph.D., Johns
“Hopkins University. -
*** Senior Fellow, Hudson Institute; B.A., City University of New York; J.D., Yale University.
¢e** Mathematician, RAND; BS., Ph.D., University of Michigan.
*s2s* BA,, Yale University.

1. Jeffrey O'Cormiell et al., Consumer Choice in the Auto Insurance Market, 52 Mp. L. Rev.
1016 (1993) (hereinafier Maryland One}.

2. Jeffrey O'Connell et al., The Costs of Consumer Choice for Auto Insurance in States With-
out NoFault Insurancs, 54 Mp. L. Rev. 281 (1995) [hereinafwer Maryiand Two}. Additional
articles are a distinct possibility as further updated data become available. Sw, ¢g., infra
note 61.

28. Maryiond Tus, spra nowe 2 a1 29804, -

29, STEPHEN CaRROLL £T AL, RAND InstrruTe ro Civa. Jusmice, Tix Costs or Excess
Mzdicas Cianes ro AuTomOsnr Prasosar Igusass (1995),
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pain and suffering component.®® The new RAND study makes a dis-
tinction between “hard” injuries that are objectively verifiable—for ex-
ample, the loss of a limb or a fracture detected by an x-ray—as
opposed to “soft” injuries such as sprains and strains, which are not so
objectively verifiable.”® The latter thus present an opportunity to ex-
aggerate an injury’s existence or severity. No-fault auto insurance laws
in effect in New York and Michigan, more than in other states, have
largely taken the profit out of unnecessary medical bills by virtue of
their relatively high verbal thresholds below which claims for pain and
suffering are barred.*® RAND found that in those states seven soft-
injury claims are made for every ten hard-injury ones.* In Hawaii,
where a no-fault law with a dollar threshold provides a greater incen-
tive for exaggerating claims, there are nine soft-injury claims for every
ten hard-injury claims.>® In California, a state without any no-fauit law
and where the tort system is therefore unimpeded by any barrier to
tort csl:ims, twenty-five soft-injury claims are filed for every ten hard
ones.

On this score, after Massachusetts amended its automobile no-
fault law in 1988 to require a higher threshold of economic damages
before tort claims would be allowed, the next year the median
number of treatment visits per claim for automobile injuries rose radi-
cally from 13 to 30 per claim, or a 181% increase.>” Similarly, a study
by the Insurance Research Council of 1990 auto tort claims in Hawaii
revealed that the median number of treatment visits by claimants to
chiropractors was a remarkable fiftyeight, with one-quarter of such
claimants having more than eightyfour visits.®* The graph below
from the new 1995 RAND study shows the disaibutions of medical
costs for soft-injury claims in Hawaii and New York.*® The vertical line
in the graph indicates Hawaii’s dollar threshold. The average cost of
soft-injury claims in both states is adjusted for interstate differences in
medical costs and treatment patterns.

$1. Cranrzs WoLrsam, Mopesn Lecat. ETaics 528 n.1 (1986).

32. CARROLL ET AL, supra note 29, at 10.

98. Ses supra note 8.

94. CARROLL ET AL, supra note 29, at 18,

8. Id

368. Id

87. Sarah S. Marter & Herbert L Weisberg, Madical Expenses and the Massachusetts Auto-
mobile Tort Reform Laxx: A First Review of 1989 Bodily Infury Liability Claims, 10 ]. Ins. REG. 462,
488, tbl. 12 (1992). Even for fracture treatments, heaith care visits increased in 1989 by
50% following the higher no-fault threshold law.

88, Insurance Reszarcr Counan, Automosae Canes N Hawan 2, 16-27 (May 1991).

39. CARROLL ET AL, supra note 29, at 15.
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. As can be seen from the graph, the disuibution of medical costs
in New York rises quickly, peaks, and then declines sharply to the
right The large majority of soft-injury claims in New York entails rela-
tively small medical costs, with very few such soft-injury claims exceed-
ing Hawaii's threshold.*® :

DISTRIBUTION OF ADJUSTED MEeDICAL COSTS FOR
SofFT-INJury CLamvs N Hawant aAND NEw YORK

6T

Percent
of all
claims

1 10 100 1000 10,000 100,000

Adjusted medical costs

Hawaii’s distribution also rises sharply, flattens out, and then begins to
drop off at a relatively low level of medical costs.! It then turns up
again, rising sharply through the threshold, and then peaks above the
threshold before finally falling off.

Thus, a substantial portion of Hawaii’s soft-injury claims are for
medical costs above its dollar threshold. Compared with New York,
with its strong verbal threshold, the distribution of adjusted medical
costs in Hawaii shifts substantially to the right, as one would expect
given the incentives built into Hawaii’s nofault system.** Dollar
thresholds, therefore, seem especially fragile compared to verbal ones.

But the key element—often overlooked by those who urge a New
York-type strong verbal threshold as the cure for inadequate no-fault

40. 1d.

41. Note that the horizontal axis is a logarithmic scale: Equal intervals indicate equal
percentage differences. /d

42. Id. For a report on 2 Hawaii no-fauk auto bill that would have abolished both large
udmnﬂchimfornmnonﬂclm(ﬁﬁmchdeotmhhgmmgeinphu
of PIP benefits) but was vetoed by the governor, see Alfred Haggerty, Haowois Legisiaturs Lets
Veto of Pure NoFault Stand, NAT’L UNDERWRITIR (Property & Casualty/Risk & Benefit Man-
agement ed.), July 10, 1998, at 2. :
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faws—is that even in New York, claims for pain and suffering above its
strong verbal threshold are hugely expensive, contributing dispropor-
tionately to auto insurance costs. As discussed in Maryland One* a
good measure of the propensity for personal injury claims to rise is
the change in recent years in the ratio of personal injury (PI) to prop-
erty-damage claims (PD) claims, that is, the PI-PD ratio. In California,
‘without any no-fault law, that ratio rose steadily from 31.1 PI claims
per 100 PD claims in 1980 to 67.2 per 100 in 1992.* In New York, on
the other hand, with its relatively strong verbal threshold, the PIPD
ratio remained very constant at about 11 per 100 from 1980 to 1989.4
But as an illustration of the ill effects of PI tort claims even in New
York, in the late 1980s studies show that its $50,000 of benefits contib-
uted only 24.6% of the total pure premiums for PI claims. In other
words, the relatively few tort claims preserved over New York's strong
verbal threshold contribute disproportionately (over 75%) to total PI
costs.*®

New York, then, has long dealt relatively effectively with higher
costs for smaller tort claims, but it has also long dealt ineffectively with
higher costs for larger tort claims. Arguably the only way to deal with
both is to eliminate claims for noneconomic damages in cases both
large and small.*’ Furthermore, even in New York, experienced plain-
tiffs’ counsel are increasingly exploiting the possibility of suing in tort
above the state’s relatively high verbal threshold. This activity has led
to a recent rise of almost 50% in New York’s PIPD ratio from 1989 to
1992 (from 11 per 100 to 15 per 100).** Thus, simply reducing the
number of tort claims over a strong verbal threshold fails to net opt-
mal savings.

II. A SysTEM ALLOWING CHOICE AS APPLIED TO ALL FIFTY STATES

Returning to the thesis of this Article, under a choice system
a state’s existing no-fault law is retained both as to the level of PIP
benefits and the tort threshold, except that (save for injuries caused
intentionally or by drugs or alcohol) motorists can elect to end their
rights to claim and be claimed against for noneconomic loss above the

48. Maryland Ons, sugra note 1, at 1019-20. '

44. Insurancz ReszarcH Couna, TrExDs N Auto Bopny INJury CLams, app. A, thl.
A6 (2d ed. 1995) [hereinafter IRC).

45, Id. at tbl. A-34.

46. Ser Maryland Ons, supra note 1, at 1019-20.

47. RAND estimates that nationally, in states like New York with high PIP benefits cou-
pled with a high threshold, almost half of the personal injury premiums go for
noneconomic losses. Id.

48. IRC, supra note 44, at thl. A-24.
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threshold. There is a corollary reliance on tort maintenance coverage
for noneconomic losses above the threshold for those who prefer in-
surance coverage allowing such claims. Under the plan allowing
choice no one is required to buy PI liability insurance, but those with
assets to protect can be expected to do so.*?

This third Article presents actuarial results for all fifty states, in-
cluding those currendy with nofault laws. As in Maryland Ons® and
Two,>! we focus here on the effects of the plan allowing choice on the
costs of personal, that is, private passenger, auto insurance.’® Here as
earlier, we first estirnate what auto insurers would have to charge the
average insured motorist to recover the costs incurred in compensat-
ing accident victims under all coverages and limits under the status
quo. We also estimate separately the costs of those buying only
mandatory coverages and limits.*® We then develop corresponding
estimates for motorists who elect to retain the status quo (“stayers”)
and for motorists who switch to the new plan allowing choice (“switch-
ers”).>* We next compare these estimates to determine how the adop-
ton of the plan allowing choice would affect the costs of auto
insurance, depending on whether motorists stay or switch, and
whether they buy more than mandatory coverages.

Under the status quo, motorists can purchase several different
personal injury (PI) coverages at various limits—Bodily Injury (BI) Li-
ability, Uninsured Motorist (UM), including Underinsured Motorist
(UIM), Medical Payments (MedPay), as well as PIP in an add-on or
nofault state. Accordingly, insured motorists must bear the sum of
the compensation costs of any of those coverages at the limits they
buy. We estimate the compensation cost of the status quo to the aver-
age insured motorist by taking the sum of what insurers pay out plus

49. Ses infra notes 56-57, 74-75 and accompanying text.

50. Maryland One, supra note 1. .

51. Mayland Two, supra note 2.

52.Althonghthnanalymenmaonlypenomlmmmme.mhphnwuld

likely have an even more favorable impact on insurance costs for commercial vehicles.
This is because the liability exposure of commercial vehicles (especiaily, but not limited to,
large ones) is even greater than for private passenger vehicles. Evenmorennpomm.uﬁ-
fic victims in commercial vehicles will already be covered by workers' compensation. See
gmerally Jeffrey O'Connell, A Mode Bill Allxving Choice Betuween Auto Insurance Payable With
and Without Regard to Fault, 51 Omwio St. L.J. 947, 968 n.74 (1990).

53. Ses infra notes 56-57, 75 and accompanying text (discussing option to buy P1 liahil-
ity insurance, an opton partcularly appealing to people with assets to protect).

54. In a traditional tort or add-on stte, the switch from the satus quo wilt be tw PIP -
insurance with abolition of claims for noneconomic loss both by and against the switchers.
In a nofault state, the switch will be from the sians quo to abolition of claims for
noneconomic los by and against switchers abowe the threshold; PIP benefits will continue
10 cover economic losses up to the limits purchased, just as they do today.
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the associated transactions costs, under all the above applicable cover-
ages and limits, divided by the total number of insured motorists. As
indicated, we also compute the average costs for those buying only
mandatory coverages and limits. Motorists who are uninsured, of
course, bear none of the costs of auto insurance.

Under the plan allowing choice, motorists may remain in their
" state’s current system (stayers), elect the new choice system (switch-
ers), or be illegally uninsured.®® Stayers will purchase tort mainte-
nance coverage, in addition to BI, and possibly MedPay or UM, and
PIP in an add-on or nofault state. Following the pattern set forth in
the foregoing paragraph, we estimate the average stayer’'s compensa-
tion costs under the plan allowing choice as the sum of what auto
insurers pay injured people and the associated transactions costs
under all coverages and limits on behalf of stayers, divided by the total
number of stayers. Note that the average stayer’s compensation costs
include the costs insurers incur on an insured’s behalf in providing
compensation under PI tort liability type coverages—BI, UM, and tort
maintenance—plus any applicable MedPay coverage, or, in an add-on
or no-fault state, PIP. (All of which, per terminology adopted by the
National Association of Insurance Commissioners, are subsumed
under the term ‘liability,’ although technically speaking MedPay and
PIP coverages are not liability-like coverages.>)

Motorists who switch under the plan allowing choice purchase
not only PIP but may also (although they are not required to)
purchase PI to cover liability claims brought against them by others
for losses in excess of either PIP or tort maintenance policy limits.
Following the pattern set forth above, we estimate the average
switcher’s compensation costs as the sum of the costs auto insurers
incur on behalf of such motorists for PIP and, if purchased, BI cover-
age, assuming switchers will not need UM or MedPay,*” divided by the
number of insureds. As was the case under the status quo, people who

55, Foraproponlallowhgmtorimwbelegallyuninamdatmepriceoflodngany
right to claim for noneconomic loss, see infra note 5 to app. B.

56. NATIONAL ASSOGATION OF INSURANCE COMMISSIONERS, AVERAGE Expennrrumes &
Proaauns IV 1998, at page entitled *Technical Notes' (Nov. 1995). In this regard, see infra
tables and charts and app. B.

57. PIP insureds are by definition covered for their medical (as well as wage) loss, and
therefore will presumably have no need for MedPay. CARROLL ET AL., supra note 7, at vii-ix.
As for UM, PIP insureds are guaranteed payments for economic loss whether or not the
other driver is insured. Id. at vii.
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go uninsured under the plan ailowing choice bear none of the costs of
compensating auto accident victims.35, _

Ol Tix ResuLTS

As noted in our earlier articles, the effects of the plan allowing
choice on premiums charged particular drivers will vary with such fac-
tors as the coverages they buy, their policy limits, their insurer, mile-
age driven, location within the swate, and of possibly greater
significance under the reform compared to the present situation, the
type of car driven.®® So here, as before, our estimates are only meant
to indicate the general nature of average cost effects, keeping such
variahles in mind.

To summarize Table 1 below, savings for switchers in no-fault
states (those covered by PIP combined with abolition of both large

58. For more on RAND's methodology, see Maryland One, supra note 1, at 1054-59. Ser
also ALLAN Aszasasesz & Sterven Cazzowr, RAND IestrruTs ror Giv. Justce, Tux Ex
FECTS OF A CHOIE AUTO INsURANCE PLAN ON INstmance CosTs at xiti-xv (1998).

62 Wmmml.uxmwmmmznm

63. Maryland Two, supra note 2, at 286. On this last point, we reiterate a satement
mmwrmmmmmmﬁmmmmm
permit insurers to calibrate rates for motorists “switching,” and under tort maintenance
coverage for those “staying,” on the basis of the crashworthy feares of the vehicles of
mdrmmmaebyaaﬁngamrkammmmn&q. M at
286. mepmponlwmd\urqhuwdafsdﬁtd-pammmduwhi:hmeoblipﬁon
of insurers to pay the claims of third parties who sue their insureds makes it infeasible to
fix rates on the basis of the crashworthy features of their own insureds’ autos. See Maryland
One, supra note 1, at 1040-41.
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TasLE 1: ToTAL PremMrum Savings UNDer CHOICE Svsrm‘

1 2 S
Total preminm savings for | Total available
Total premium -vl? swhchers with low incomes mvings
| Seate | System | for all switchers® (%) [ _snd [ ($ millions)*® |

AL |Tort 19.5% 87.5% $176
AK [Tort 17.4 279 24
AZ |[Tort 7.1 52.7 538
AR |Add-on 28.2 472 195
CA |Tort 345 58.0 3,622
CO |Nofault 30.6 46.6 462
CT |Nofault 41.0 57.1 678
DE |Addon 33.7 46.9 93
FL |Nofault 31.7 443 1,895
GA* | No-ault 238 418 484
HI |Nofault 43.2 55.4 229
ID [Tort 276 455 75
IL [Tort 25.1 45.2 ™
IN |Tort 26.5 48.7 450
IA [Tort 25.1 47.6 187
KS |No<fault 124 227 53
EKY |Nofault 140 21.4 40
LA |Tomt 44.6 68.8 592
ME {Tort s1.0 50.7 114
MD |Addon 883 56.0 661
MA* | No-fault 41.0 58.7 1,154
MI |Nofault 15.4 27.7 647
MN |Nofault 32.4 489 488
MS |Tort 249 435 187
MO |Tort 26.0 458 405
MT |Tort 388 57.4 k]
NE |[Tort 25.1 45.1 113
NV' |Tort 374 548 196
NH |Tont 26.0 422 92
NJf |No-ault 35.9 53.0 1,496
NM_|Ton 38,8 52.1 178
NY* |No-fauht 34.9 53.3 2,334
NC |Tort 322 46.5 658
ND _|No-fault 1.5 28 : -8
OH [Tont 28.8 47.0 840
OK |Tort 293 49.1 278
OR |Add-on 203 43.0 272
PA' |Addon 315 46.8 1,300
Rl |Tort 28.4 40.8 108
SC |Addon 363 528 398
SD |Addon 335 59.2 61
IN [Tort 217 386 __261
TX |Addon 6.1 536 _1,688
UT |No-@ault 28.9 458 - 145
VT |[Tort 21.0 38.0 31
VA |Addon 33.6 49.7 612
WA |Add-on 36.8 529 621
WV |Tore 36.7 58.4 222
Wi |Tort S1.4 525 “3
WY iTom 285 . 456 31
All States 31.4% 48.1% 100
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Notes To TaBLE 1

Data are based on laws in effect January 1, 1988. For more com-
plete data on insurance requirements in all 50 states, see infra
app. C.

Low-income motorists will likely buy low (only mandatory) cover-
-ages, while higher income motorists will likely buy higher (more
than mandatory) coverages. See supra text accompanying note 49
and infra notes 74-75 and accompanying text.

Connecticut repealed its no-fault law on July 29, 1993. The law
had been in effect since 1973. See RoserT H. JOOST, AUTOMOBILE
INSURANCE AND NO-FAULT Law 2D § 4:11A (Supp. 1994).
Georgia repealed its no-fault law on October 1, 1991. See id.
§ 412,

In 1988 Massachusetts amended its threshold no-fault law (effec-
tive January 1, 1989) to increase both the no-fault benefit level
from $2,000 to $8,000 and the threshold dollar amount of medi-
cal expenses for bringing a tort suit from $500 to $2,000. See id.
§ 6:21.

Nevada repealed its no-fault law June 5, 1979. See id. § 4:23.

In 1988 New Jersey changed from a no-fault system to a modest
plan allowing choice, in which drivers select either no-fault or
tort liability. Motorists choosing no-fault insurance, however,
retain the right to bring claims in tort for noneconomic loss in
serious cases. See id. § 6:24.

In June 1995 New York increased the minimum liability require-
ments for BI from $10,000 to $25,000 for each person in an acci-
dent, from $20,000 to $50,000 BI coverage for all persons
involved in the accident, and from $5,000 to $10,000 for property
damage. See Kevin Sack, Rise in Auto Insurance Minimums Is Voted,
N.Y. TiMes, June 30, 1995, at B6.

Pennsylvania enacted a modest choice system, in which drivers
could select either no-fault or tort liability, in 1990. Motorists
choosing no-fault insurance retain the right to bring claims in
tort for noneconomic loss in serious cases. Sez JoosT, supra note
c, § 6:28.
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and small pain and suffering claims by and against them) turm out,
like savings for switchers in tort and add-on states, to be very substan-
tal. On the other hand, comparatively speaking, costs for stayers
under the system allowing choice will be only marginally affected in
no-fault states, as was the case in tort and add-on states. '

Table 1 presents our findings regarding changes in the costs of
personal auto insurance for every state—tort, add-on, and no-fault
Column 1 shows the percentage savings in total premiums, including
property damage liability, for all switchers, cumulating those who buy
only mandatory coverage and those who buy more than mandatory
coverage. Column 2 shows percentage savings in total premiums for
switchers who buy only mandatory coverage (almost always those with
lower incomes). As indicated above, mandatory coverage would not
include BI liability coverage nor UM, MedPay, collision or compre-
hensive coverages.** Both columns 1 and 2 assume that 50% of mo-
torists switch although—as a comparison between Table 3 in
Appendix A below, columns 1 and 2, and columns 5 and 6, indi-
cates—savings estimates are not greatly altered, except for a few rural
state outliers,*® based on the percentage of switchers.®® Column 3 of
Table 1 shows the total available dollar savings if 100% of motorists
switch. Tables 2 and 3, in Appendix A below, present our findings for
many other categories, including, for example, PI premium percent-
age savings for switchers (Table 2, column 5) and stayers (Table 2,
column 6), and total premium percentage savings for switchers buying
more than mandatory coverage (Table 3, columns 1 and 2) and stay-
ers doing the same (Table 3, columns $ and 4).

As can be seen from Table 1, switchers would realize significant
savings on personal auto insurance premiums. Cumulating the totals
for both those who buy only the minimum coverage and those who

64. Ses supra text between notes 56-57.

65. These states are as follows: Arkansas, Kansas, Kenmucky, and North Dakota.

66. Under the system allowing choice proposed herein, insurers can confidently know
that switchers will not be exposed to full liability in tort above the threshold liability, not
only to switchers but o stayers as well. Ses supra text accompanying note 17. Thus, the
insurer can charge lower premiums to switchers irrespective of how many switch. Undera
scheme of inverse liability, or tort maintenance coverage, in a collision between a smyer
and a switcher, no normal tort claims above the threshoid between the motorists are al-
lowed, but the stayer would be allowed to sue his own company for full tort damages as if
his company covered the switcher. /4. Such a regime mirrors uninsured motorist cover-
m.mzm.mmmmmmmummd:mmmwm
motorist with whom they collide is uninsured. Under the choice system, the costs of cur-
rent uninsured motorist coverage, including tort maintenance coverage, would increase,
but the increase would be neaty offiet by fewer claims against the stayer’s tort liability
coverage because switchers would be precluded from full liability claima. See Maryland
Too, supra note 2, at 323-24 n.2 and infre note 3 to app. B.
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purchase more than mandatory coverages,®” switchers would save over
"30% on total premiums nationally (Tabie 1, cell All States/column 1),
with those purchasing only mandatory coverages saving approximately
50% (Table 1, cell All States/column 2). Savings on the order of 20 to
40% would be attained in almost every state (Table 1, column 1). If
all motorists across the country switched, total annual dollars spent on
auto insurance premiums would decline by $26.1 billion (Table 1, cell
-All States/column 3). Using New York as an example of an eastern
no-fault state, and again cumulating the totals for both those who do
and do not purchase more than mandatory coverages, we estimate sav-
ings in total premiums for all switchers of 34.9% (Table 1, cell NY/
column 1), and savings of 53.3% (Table 1, cell NY/column 2) for
those who buy only mandatory coverages.®® If 100% of insureds
switch, a total of $2.3 billion in premium savings would be available in
New York (Table 1, cell NY/column 8). Similarly, in Ohio, as an ex-
ample from a midwestern tort state, we estimate total premium savings
for switchers of 28.8% (Table 1, cell OH/column 1), and savings of
47% for low-income switchers (Table 1, cell OH/column 2), with
available annual savings of over $840 million if 100% switch (Table 1,
cell OH/column 8). As a further example, in Texas, a large south-
western add-on® state, we estimate total savings for switchers of 36.1%
(Table 1, cell TX/column 1), and savings of 53.6% for low-income
switchers (Table 1, cell TX/column 2). A 100% switch in Texas would
yield over $1.6 billion (Table 1, cell TX/column 3) in annual pre-
mium savings.”™

Of course, such savings for total auto insurance premiums are
remarkably high. The results are particularly noteworthy because they
stem from savings in the 30 to 80% range for personal injury premi-
ums for switchers (Table 2, column 5), with no allowance for any
change in premiums for losses to property.” Furthermore, such est-
mates are arguably conservative.™

67. Ses supra rext accompanying notes 58, 56.

68. Ser supra text accompanying note 58.

69. See supra note 4.

70. These percentages assume that 50% of drivers will switch. Savings for switchers
assuming 50%, 80%, or 100% of drivers switch remain remarkably constant, except for a
few rural outlier states. Ses supra note 65 and accompanying text. Indeed, this is the pur-
Ppose of a system of choice with an inverse liability scheme. Ser Maryland Two, supra note 2,
at323-24 n.2. Examining the sample state of New York, the RAND data is again illustrative:
assuming 50% of drivers switch, New York switchers would-save 34% on their total premi-
ums; assuming 80% switch, New York switchers would save 34.5%; assuming 100% switch,
Nev_l’:'orkmn:hmmldaveus%

Ses suprs note 22 and accompanying text.

72. Maryiand Taw, supra note 2, at 289.
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EfFeCTs ON THE PooRr

As we argued in Maryland Two, high auto insurance rates have an
especially harsh impact on the poor.” As Table 1 indicates, savings
under the plan allowing choice mirror progressive taxation in that
premium reductions will be proportionately higher for the poor. Na-

- tionally, switchers buying only the mandatory PIP limits will save an
average of 48.1% on premiums (Table 1, cell All States/column 2).
The savings, as we saw for such switchers in New York (Table 1, cell
NY/column 2), Ohio (Table 1, cell OH/column 2), and Texas (Table
1, cell TX/column 2) are in this range in state after state. These dra-
matic savings occur because the plan frees switchers from any obliga-
tion to buy supplementary PI liability coverage’*—a freedom that
those having few or no assets to protect will embrace. In addition, the
poor generally drive older cars and therefore rarely buy optional colli-
sion or comprehensive coverages.™ -

In sum, the choice plan will favorably impact the financial status
of low-income motorists. As pointed out in Maryland Two,”™ when less

For example, because of dat limitations [see Maryland One, supra note 1, at 1054-

&].mﬂdnotcmda&ee&x:dmhmg?ﬁmmmpﬂm:

health insurance benefits, publicly mandated sources such as Medicare, Medi-

caid, workers’ compensation, and private sick leave or disability coverages for
wage loss. Furthermore, premium reductions based on owning safer cars—
brought about by the proposal’s first party insurance character—should yield
lower injury rates per accident (a factor not feasible to weigh precisely at this
time]. In addition, because motorists will have less incentive to incur medical
bills and wage loss to inflate claims for pain and suffering (Jeffrey O'Conneil &

Robert Joost, Giving Motorists a Choice Between Fault and NoFault Insurance, 72 VA

L. Rev. 61, 70-72 (1986)}, thase who opt for PIP will have less incentive to pursue

personal injury claims or to utilize medical rearment However, RAND's esti-

mates do not include this last factor in their primary findings, because its daa
lacks 2 means of precisely weighing reductions resulting from this drop in incen-

tives. [See CARROLL ET AL., supra note 7, at 16:17.]

Maryland Two, supra note 2, at 289; see also infra note 73,

73. Maryland Tuo, supra note 2, at 289-93. For an excerpt from an African-American
Philadelphia newspaper condemning the effect of expensive mandatory coverage require-
ments on low-income individuals, see id. at 28990,

74. See supra wext accompanying notes 49, 5667, 67 and infra note 75. i

75. In this regard, RAND's estimates are again conservative, as they are based on the
premise that anyone choosing PIP coverage would also buy supplementary PI coverage at
the same Pl limits they had bought under the uaditional tort system. For former tort
insureds who had bought liability coverage to protect their assets, that assumption would
be correct. But many lowincome motoriss with few or no assets had previously bought PI
only to comply with their state's financial responsibility laws and would be unlikely w
purchase supplemenmry PI coverage under a choice system. Ses Maryland Twa, supra nose
2, a1 290.

76. Id. ax 29091,
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affluent motorists insure at all,” they currently can spend over 30%™
of their annual household income on auto insurance, and many are
forced to put off buying basic necessides in order to pay their
premiums.”™

Moreover, the poor not only pay a large percentage of household
income for auto insurance, but also are likely to pay significantly more -
in absolute terms because many reside in urban areas where average
personal auto insurance premiums are much higher than for subur-
.ban drivers.®® PIP coverage also assists the poor by providing for more
rapid benefit payments for economic loss than does today’s adver-
sarial tort system. Such drivers, lacking independent resources to
cover the costs of their accidents, are often forced under tort law to
accept low settlements because of their need for immediate cash
awards of even modest amounts.?! Prompt insurance payments based
on simple proof of injury would be greatly to their advantage.

" The choice plan also benefits the poor because it can correlate
premium rates with the likely costs of payout. In rating insureds, in-
surers under today’s third-party liability auto insurance only take ac-
‘count of the likelihood that their insureds will be involved in an
accident, not what their insureds will be paid in that event. Liability
insurers calculate premiums in this way because they do not pay their
own insureds, but instead compensate the unknown persons whom
their insureds might injure in a future accident. As a result, the poor,
as well as the young, are charged very high premiums, even though
their own losses in accidents are comparatively small; for example,
they likely suffer minimal wage loss, if any. Under third-party liability, _
the less affluent, along with those with middle incomes, pay into the
insurance pool the same as the more affluent for any given level of
coverage, even though they stand to be paid much less from the
pool.5? With first-party insurance, the less affluent can at least get
credit for the advantageous side of their risk—that their losses are
likely to be smaller. Finally, the less affluent generally are least likely

to pursue a tort remedy and generally derive the least benefit from
the tort system.

77. Sw, e.g, Gerald Stephens, Placse, No More Complaints, 91 Best's Property
y Revizw
anlty.lm. ed.) 61, 68 (Jan. 1991) (smting that 52% of the drivers in LosAn(gdes arr;
no;:tokxgsunnﬁe). Se also infra note 5 tw app. B.

- Rosexr L. Mamiz, Tz Iuract oF MANDATORY AUTO INsURANGE UPON Low Inco
Rm:_ms OF MaARIiCOPA Coum,Amqms-s. 11 (1998) (finding that 44% oflow-incomu:
motorists were forced to postpone buying food to pay their auto insurance premiums); see

also Maryland Twa, supra note 2, at 20091,

79. MarnL, supra note 78, at 89, 11.
80. See Maryland Two, supra note 2, at 20192 (contrasting minimum liability premiums

in central Los and Milwaukee, §
1, 14 ac 018 4 opposed to surrounding suburbs).
82 Id
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The especially disastrous effects of high auto insurance rates on
the poor can hardly be overemphasized. For example, a recent edito-
rial in an African-American Philadelphia newspaper illustrates the
problem in terms which apply to most urban areas in the United
States: .

If you just listened to the candidates jocking [sic] for
election in November, you would easily think that the only
issue of importance is crime because all the candidates talk
about is who will be the “toughest™ on criminals.

There is one issue that impacts more Philadelphians
than all of the crimes committed in any given month and
that is the (criminal) auto insurance rates Philadelphians are
forced to pay simply because they live within the city.

" Because state law mandates that motor vehicle owners
must have insurance to drive those vehicles and because
many Philadelphians are required te pay auto insurance
rates far in excess of the value of the vehicles they drive,
many Philadelphians are committing a crime because they
are driving without the legally required auto insurance.

Curiously, none of these tough on crime candidates is
addressing the issue of usurious auto insurance rates which
has turned thousands of otherwise law abiding Philadelphi-
ans into criminals. Many city residents see a better option in
becoming petty criminals than impoverishing themselves by
paying the highest auto insurance rates in the nation.

Candidates need to get real and use their clout to assist
reforming auto insurance laws which force decent citizens to
become criminals.*®

As Table 1 indicates, savings under the choice plan mirror pro-
gressive taxation in that its premium reductions will be proportion-
ately higher for the poor. This results from freeing PIP insureds from
any obligation to buy supplementary BI liability insurance—a freedom
that those having few or no assets to protect will embrace. In this
regard, RAND’s estimates are again conservative. They are based on
the premise that anyone choosing PIP coverage would also purchase
supplementary Bl coverage at the same BI limits at which they had
bought under the traditional tort system. For former tort insureds
who had bought liability coverage to protect their assets, that assump-
tion would be correct. But many low income motorists with no or few
assets previously bought BI coverage only to comply with their state’s
financial responsibility laws. It is unlikely that these motorists would
purchase supplementary Bl coverage under a choice system that gives
them the option not to do so.**

Thus, it is useful to note the significant positive impact of the
choice plan on the fragile financial status of low income motorists.
Because earners with no or low income can little afford discretionary
spending, each dollar of savings on auto insurance can be spent di-
rectly on necessities like food and shelter that otherwise were sacri-
ficed to pay for compulsory auto insurance. Currently, if less affluent

43. PunaveLriia Taisung, Oct. 21, 1994, at 6A.

44 Cas NV acamatt . -1



125

‘motorists insure at all, they may spend over thirty percent*® of their
annual household income on auto insurance.* Indeed, many less af-
fluent motorists are in fact forced to delay buying basic necessities in
order to pay their premiums.*’ For example, a recent study of low
income insured motorists of Maricopa County, Arizona, found that
forty-four percent were forced at some point to postpone buying food
.mordertopaythexrautomsmncepremmm, forcing them to
choose between putting food on the table or complying with the law.
In addition to consuming an exorbitant amount of a less affluent
motorist’s income, the relatively prohibitive cost of auto insurance po-
tentially has other dire effects. All states have some form of a
mandatory coverage or financial responsibility law. Financially
strapped individuals who rely on their vehicles for transportation to
work may be forced to give up their driving privileges because of their
inability to afford auto insurance.*® The loss of driving privileges may,
in turn, result in the loss of employment and propel poorer motorists
into further impoverishment and dependency on publicly funded sup-
port. Even small savings in premiums may provide the margin the less
affluent need to keep bills paid. Thus, the large premium savings esti-
mated by RAND under the PIP plan would increase the percentage of
household income available to the less affluent for basic needs.
Moreover, the less affluent not only pay a huge percentage of
their household income for auto insurance, but aiso may pay slgmﬁ-
cantly more for insurance in absolute terms. Many poorer motorists
raideinurbanamswhmaveragepersonalautoinsmancepremi—
ums are often more than twice as high as premiums of suburban driv-
ers.> For example, the average annual premium charged in 1994 by
one insurer for minimum liability coverage in Los Angeles, California
was $811, while the same coverage in Northridge, California was only .

45. Ronzxr L. Mann, Tuz Inract or MANDATORY AUTO INSURANCE Uron Low Incosa’
ResipenTs or Manicora County, Arzona 89, 11 (1998). Robert Maril is an associate pro-
fessor in the sociology deparunent at Oklahoma State University.

46. Se Gerald D. Stephens, Plaass, No Mors Complaints, Brst's Review: Pror./Cas. Ep.,
Jan. 1991, at 61, 88 (predicting that the number of uninsured motorists will exceed 75% if

continue o rise, and noting the builtin unfairness of the tort systern when neg-
ligent defendants have no insurance or assets to satisfy judgments against them). Se also
infra note 18 to Appendix B.

47. Mannt, supra note 45, at 11.

48. Id

49. But sm US. Drr't oF TRANSPORTATION, supra note 22, at 120 (rejecting this argu-
ment on the basis that insurance premiums are a small expense compared to the expense
of an automobile. Buz in rebuttal to that, compere the often nominal cost of very old, but
sill operative, sutomobiles with still very high Hability insurance costs for such autos.).

50. /d a2 67.
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$578.% Similarly, in Milwaukee, Wisconsin, average annual minimum

_liability premiums in 1994 were $367, but only $218 in Waukesha.’*
Premium savings in the 50% range can have an especially substantial
effect on the less affluent in both absolute dollars and percentage of
household income saved. Those savings, in turn, can affect substan-
tially the overall standard of living of the less affluent.

In addition, PIP coverage, which provides for more rapld benefit
payments than does today’s more adversarial tort system, is especially
important to low income drivers. Less affluent drivers, who lack in-
dependent resources to cover the cost of their accidents, are often
compelled under tort law to accept low settlements out of their need
for immediate cash awards of even modest dimensions. An insurance
system based on proof of injury, rather than the harder-to-prove negli-
gence of the putative injurer, is thus highly progressive in character.

Finally, on the subject of the poor, this proposal also represents
another corrective to the regressive nature of today’s third-party auto
insurance system. Under today’s third-party auto insurance, your in-
surance company, in rating you, only takes account of the likelihood
that you will be involved in an accident. It does not take account of
your likely recovery once an accident occurs. This is so because your
insurance company will pay not you but rather the unknown person
you may injure in a future accident. As a result, the poor (along with
the young) are charged very high rates, despite the fact that when they
are in accidents, their losses are comparatively small. They suffer less
wage loss compared to others, for example. Under present auto insur-
ance, it is as though everyone was charged for fire insurance solely on
the basis of how likely it was that a fire would start on one’s property,
with no consideration being given to the value of the house. Thus,
under auto insurance, the poor, along with those with middle in-
comes, have to pay into the insurance pool the same as the rich for a
given level of coverage, even though they stand to draw much less
- than the rich from the pool. But with first-party insurance, all of a

sudden the less affluent would at least get credit for the advantageous
aspectofmelrmksthattheulossaanhkelytobesmaller Keep in
mind, too, that it is the poor who seem least likely to pursue a tort
remedy and who therefore generally derive the least benefit from the
tort system. In the words of H. Laurence Ross, a socxolog:st who stud-
ied the tort liability system:

51. Data supplied by State Farm Insurance Companies (on file with author).
52, Id
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[Tjort law in action may . . . be termed inequitable. It is
responsive to a wide variety of influences that are not de-
fined as legitimate by common standards of equity. The in-
terviews and observations I conducted convinced me that the
negotiated settlement rewards the sophisticated claimant
and penalizes the inexperienced, the naive, the simple, and
the indifferent. Translating these terms into social statutes, I
believe that the settiement produces relatively more for the
affluent, the educated, the white, and the city-dweller. It pe-
nalizes the poor, the uneducated, the [African-American and
the rural dweller] . . . .*®

DETERRENCE

Will substitution of PIP coverage for traditional tort liability
lessen the deterrent effect that traditional tort liability has on unsafe
conduct, thereby increasing costs? RAND's calculations assume no
such effect. In support of that conclusion, substituting PIP for tort
liability will create offsetting incentives.** For example, negligent mo-
torists will absorb or “internalize” less of their loss than under tradi-
tional tort law because they recover even if they cause accidents and

53, H. Laurence Ross, SErmep Our or Court: THE SoaaL Process of INsumanc
CQLapds ApjusTMENTs 241-42 (1970). Consider the following table from the most compre-
hensive study of payment to auto accident victims, done in the 1960s:

Table 8.25. Relationship of Family Income to Serious Injury and Fanlity
{Automobile] Cases, o Retention of Counsel,
and to {Compensation] . . . Received.

Q) @ (8)

Family Percent Ratio of Net Reparations
Income Retaining Counsel o Economic Loss
Under $5,000 30.0 0.38
$5,000 - 9,999 6.7 052
$10,000 and over 41.9 0.61
Total 5.0 0.49

U.S. Der't 07 Transs., Econoanc Conszquences o AutTososiLz INjurizs 54 (1970) (Av-
tomobile Insurance and Compensation Smudy). The compensation received figures in-
cluded both tort and noatort sources, with **{a)bout one<third’ of recovery [for bodily
injury and property damage] from tort.” Id at 2.

54. SeeRichard A. Epstein, Automobile NoFauls Plans: A Second Look at First Principles, 13
CaucHron L. Rev. 769, 785 (1880) (arguing that *{a)ny shift in the various rules of liability
.. . will create offsetting incentives™). Ses also O’Connell et al, supra note 1, at 104041
(arguing in accord with the text at supra note 24 that under first party insurance, such as
PIP, insurers can create incentives when they offer lower premiums for safer cars because
the savings accrue to thelr insureds and not to third parties). Se gmerally O'Connell &
Joost, sugra note 7, at 87 n.72 (discussing the effect of a choice system on unmfe driving).
But sss Gary Schwartz, Reality in the Ecomomsic Analysis of Tort Law: Doss Tort Law Really Detert,
42 UCLA L. Rev. 877, 59397 (1994).
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they will not be liable for pain and suffering. Conversely, those same
motorists will internalize more costs because their insurers pay for
losses even though they were not at fault and because they cannot
recover for their own pain and suffering.

Quite apart from the effects of insurance in muting motorists’
responsibility for tortious conduct under traditional tort liability, un-
safe driving is not deterred by a single influence; rather it is affected
by a combination of criminal, civil, and tort sanctions, and, arguably
above all, by one’s interest in preservation of one’s own body and
property.®® Thus, under PIP, all elements of deterrence but one re-
main unchanged, and even the influence of civil sanctions are trans-
formed but not eliminated. Finally, as indicated above, by reducing
the relative cost of driving safer cars the plan should, at the margin,
necessarily increase the use of such safer cars. Thus, the plan should
generate affirmative market incentives that should, in turn, enhance
the overall safety of driving automobiles. %

. 55, EzzTon & O'ConnmLL, supra note 16, at 878 & n.31.
56. Ses supra note 24 and accompanying text.
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CONCLUSION.

We conclude with the remarks of Professor Edward L. Lascher Jr., '
a professor of public policy at Harvard’s Kennedy School of
Government.

In 1993, I began studying: the battle over automo-
bile insue:.lnyce reform in the Rhode Island General Assembly.
My original interest was mainly in the legislature itself, and
how decisions might be changing as a result of the more
open process adopted by the leadership of both houses. I
focused on automobile insurance reform, primarily because
it seemned to be a hot issue in the Ocean State.

Yet, as someone with no background in the area, I
found the issue of automobile insurance reform surprisingty
fascinating. It combined many elements of good drama, in-
cluding the spectacle of well-funded interest groups (trial
lawyers and insurance companies) duking it out in public,
and fierce debate about the merits of alternative proposals.
More importantly, the results of these battles really mattered
to ordinary citizens, concerned about high and rising premi-

. ums. This was a true “lunch box” issue.

As I became more convinced of the significance of in-
surance reform, I tried to examine as much information as I
could on the subject. 1 also ventured outside of Rhode Is-
land to review reform efforts in other states, and even in the
Canadian provinces. '

What I found has convinced me of the wisdom of . . .
“choice[”] . . . legislation . . . .* I have come to believe that
this is a reasonable, balanced approach to the chronic prob-
lem of rising premiums—one that can offer drivers meaning-

ful savings.

88. Sesid. ar 293 (commenting on the unfairness of seuiement cutcomes for the poor).

84. Professor Lascher refers to a bill introduced in the Rhode Island legislature (S.B.
797, 1995 Sess., passed by the Senate and forwarded to the House Committee on Corpora-
tions, where it is pending at the tme of this writing; a similar bill, H.B. 6014, Jan. Sess.
(1995), was defeated in that Commirtee) advocating a system allowing choice of a strong
verbal threshold below which claims for noneconomic damages would be barred——similar
to the existing New York chreshold discussed suprs note 8 and accompanying text. As
demonstrated above, we think that such a verbal threshold will be far less effective than the
choice systemn proposed herein. Se supra text accompanying noies 43-46. Neverthelem,
Professor Lascher’s comments on the deficiencies of the current system and the benefits of
a plan allowing choice apply equally well to the plan proposed herein.

44-463-97—6.‘
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In my judgment, any discussion of reform legislation
needs to take account of two key facts. The first is that the
auto insurance industry is very competitive, and not unduly
profitable. Numerous firms compete for business. Indeed,
the last figures I saw from A.M. Best Co. showed that the top
three carriers in Rhode Island controlled less than a third of
the market. Also, data from the National Association of In-
surance Commissioners indicate that auto insurance profits
were below the average of other industries from the mid-
1980s through the early 1990s. . -

This was the very time that many states, including Rhode
Island, were seeing major rate increases, suggesting that
something other than excessive profits was driving the pre-
mium hikes.

A second, and related, critical fact is that major, sustain-
able reductions in insurance premiums require reductions in
claims costs. More bluntly, the total amount of money paid
- on behalf of people in automobile accidents needs to be re-
duced. Some premium savings can be achieved through ef-
forts to improve safety (e.g., enforcing seat belt laws) and
combat fraud. . ..

Interestingly, the conclusion about the centrality of re-
ducing claims costs is independent of one’s sympathy for in-
surance companies. Many people have reasons to
irritated with insurance companies, but that doesn’t invali-
date the evidence that increases in claims costs precipitate
premium hikes. . . .

It may seem perverse to indicate that premiums can only
be reduced by reducing compensation for accidents. This
argument appears to suggest that rate savings can only be
achieved by a dollar-for-dollar loss of insurance protection.

Yet the seeming perversity of the argument disappears if
we examine where claims costs now go. . . . Numerous stud-
ies indicate that [the tort] system tends to provide dispropor-
tionate benefits in the form of compensation for “pain and
suffering” to people with minor injuries, often provides inad-
equate compensation for accident victims with serious inju-
ries, and requires large expenditures for legal costs. This
conclusion suggests a tradeoff . . . .

" [Gliven the opportunity, might . . . some drivers wish
to opt for full compensation (including reimbursement for
“pain and suffering”) . . . , even if that meant higher premi-
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ums? Might...somepeoplenluetheir'righttosue'vexy
highly? Undoubtedly the answer to both questions is yes.
That's the beauty of the “choice system” . . . . Motorists
themselves decide whether they will take a “full tort” option
with higher premiums or “[PIP benefits along with elimina-
tion of claims for pain and suffering]” with lower premiums.

Most important, the choice system avoids the danger of
“free lunch” approaches, such as California’s “Proposition
108,” which sought to. cut rates without cutting claims costs,
and that in large part has never been implemented.
Tempted as we may be by such approaches, most of us real-
ize that a free lunch is an illusion. The best we can hope for
is something that is a relative bargain. A choice . . . system
may offer that option for . . . motorists.®®

85. Edward L. Lascher Jr., “Choice NoFault” Insurance May Well Work in Rhode Island,
ProviDEncz J. BuLL., July 9, 1995, at D7.

As a followup on' Professor Lascher’s point that some people perhaps “value their
‘right to sue’ {for pain and suffering] very highly,” id, Professors Steven Croley of Michi-
gan and Jon Hanson of Harvard recently challenged any movement to abolish rights to
noneconomic damages. Steven P. Croley & Jon D. Hanson, The Nonpecuniary Casts of Acc-
dents: Pain-and-Suffering Damagss in Tort Cases, 108 Hanv. L. Rev. 1785 (1995). Croley and
Hanson particularly emphasized the persistent interest of motoriss in purchasing unin-
sured motorist coverage (with its payment based on fault for pain and suffering) as indicat-
ing srong consumer desire for such coverage. /d. at 186267. They emphasize that indeed
UM coverage is unique in offering a voluntary choice of tort-based noneconomic damages.
Id Croley and Hanson thus can be seen as supporting the thesis of this Article, namely to
allow consumers a broader choice between a coverage closely modeled on uninsured mo-
torist coverage (that is, tort maintenance coverage) or to opt out of such coverage for
payment of only economic loss without reference to fault
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| Sate | | d Coverages®™  and Cowrnger™ | | audl Coverpes®®

AL 375% 166% -25% -L1% SL5% 159%
AR 219 155 -85 -7 198 107
AL 527 83 -07 05 B4 316
AR 9712 49 i1 17 89 62
CA 530 209 9 0S8 505 25
[v] 465 78 01 -1 “8 70
CcT §71 575 15 10 546 53
DE 469 208 58 ~44 87 -]
L “s 13 -25 -7 75 246
GA 408 208 -34 -17 %5 182
H 554 (L] -15 -6 517 518
D 55 M4 45 24 “s %l
L 62 a9 15 a7 a8 208
IN 47 ns 0 16 49 -1}
A a6 285 A4 -27 [:3} 20
ES 27 108 -107 -4l 125 &0
KY A4 125 -189 -l 53 b
n 638 405 65 42 618 92
ME 50.7 04 u 17 4©3 79
MD %0 w7 -3 -20 a7 07
MA 56.7 b113 -02 -0l 528 M6
M 21 134 11 08 77 184
MN 449 31 15 (] 460 714
MS 45 28 -390 -25 s 187
] 43 29 30 18 [ 1% 2?2
MT 514 22 54 2 514 82
NE 451 @9 3 18 41 209
NV Ly 19 14 09 5L1 L6
NH 22 20 -7 -20 s 190
m‘ 530 24 28 L7 530 24
521 27 39 23 512 22
NY Y 513 [Y] “ 524 Y]
NC 465 T B2 43 27 “5 %0
ND 28 13 -160 =15 -112 52
OH 414 -4 e’ ] =14 423 ne
Ok Al .3 -08 04 $.7 2l
OR L1 %4 55 -4 %5 24
PA 468 24 05 0s a2 %2
44 4«08 =3 A7 A5 25 06
SC 528 529 -9 A7 “s0 -]
] %2 n3 67 33 52 -3 3
e, 386 139 =190 =08 88 165
n Y] 1] =22 -17 [ X] 24
ur 458 -3 ] 15 09 “4 -1
vT 80 182 -0 -29 0l 144
VA 61 203 -35 -4 [ 1] 82
WA 529 584 07 (1} 502 .07
wv 584 27 87 12 50 518
wi 529 ns 23 12 5.7 %7
w 85 203 A LY (V) 203

Al Soass 84% %1% 4% A% “ue %%

® Lowincome motorisss will low (only mandatory) coverages. Sar supes cext accompanying nows 16, 7473

th igher (more than rsandary) coverages. Sas sxfes 1EX2 accompanying noke



AppENDIX C: SuMMARY OF REQUIREMENTS, BENERITS, AND THRESHOLDS IN FIFTY Srates'

N 1 3 i 5 s 7
9 MINIMUM | PIP BENEFITS FOR ADD-ON (AQ)/NO- EFFECTIVE DATR
STATE | SYSTEM | gn’ LINITS FAULT (NF) STATES TORT THRESHOLD IN NF STATES CAR DAMAGE | OF AO/NF LAW
AL T m | %o/40/10 N/A N/A N/A N/A
m T c | sonoorss N/A N/A N/A N/A
|_AZ T [ 3 5/90/10 N/A N/A N/A N/A
at AO C 25/50/15  {Purchase is $5,000/ person for N/A Continues under Juiy ), 194
medical and expenses. Wage tort system.
70% of lost up to §140/week, beginning
8 days afier t, up to 52 weeks.
Esmential services: up 10 §70/week, subject (o
an . Death benefiv
CA T 13 15/%0/% N/A N/A NA N/A
3 NF c 25/50/15 000 for medical expenses. $50,000 for  |Cannot recover for noneconomic loss unless  {Continues under | April 1, 1974. These
Lost income: benefits for 100% rehsbilitation services have tort syssem. provisions effective
mJl!SImLMdlhemltlﬁ. reasonable value of more than §2,500, or . Jan. 1, 1985,
the remainder up w0 $400/week, {injury causes permanent di :
limited 10 52 weeks. Esential services: up to p«mmdnﬂi&m [
‘day for up 10 52 weeks. Death :  |eamings for more than 52 weeks, or death.
(1 NP c 20/40/10 funeral  [Could not recover fos noneconomic lom Continued under Jan. 1, 1978,
(it $2,000), lost wages, survivor's loss, and  |unless cconomic loss exceeded $400, o INF law and leedj 1, 1993
substicute expenses. Wige pesmanent , bone fracture, continues under e&cuvejm [N
substitute mvh:‘ and survivor’s benefit dmm. t, or death tort sysiem. 1994).

Arkansne's death benefit was increased from §5,000 in 1988.

Colorado's law
maintenance
Soe supra note ¢ to (bl 1.
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5 [] 1
9 s | MINDNUM PIP BENEFITS FOR ADD-ON (A0)/NO- EFFECTIVE DATE
.STATE | SYSTEM C/ LIMITS FAULT STATES TORT THRESHOLD IN NF STATES CAR DAMAGE | OF AQ/NF LAW
RE - AO c 15/%0710  |$15,000/person and $30,000/accident. Covers | N/A, except that amount of nofault benefits [Continues under Jan. 1, 1972,
medical costs, loss of income, loss of dervi received cannot be used as evidence in suls [ton system.
and fimera) expenses (limited to $3.000. for general damages.
nd NF FR | 10/20/10 or [$10,000/person. Pays 80% of medical costs, | Cannot recover for noneconomic loss unless  |Contnues under |  Jan. 1, 1072, for
: atleast  [60% of lost income, replacement services, and Jinjury results in significant, permanent loss of |tort system. original law. These
$30,000 for |funeral costs (limited to $5,000). Deductibles |important function; permanent injury; provisions effective
combined PD {of §250, $500, $1,000, and $2,000 are dﬂlﬁam and permanent scarving or Oct. 1, 1982.
and Bl |available. disfigurement; or death.
Liability
cA° NF Cc 15/30/10 |Aggregate timit of §5.000. Up to $2,500 for  |Could not recover for noneconomic loss Continued under Mar. 1, 1975.
medical costs. 85% of lost income with unless medical costs exceeded $500; disability [NF law and Repealed Apr. 17,
maximum $200/weck. $20/day for necemary |lasted 10 days; or injury resulted in death, continues under  |1991 (effeciive Oce. 1,
ervices. Survivor’s benefits same as lost fractured bone, permanent disfigurement,  |tont system. 1981).
income benefits had vicdm fived. $1,500 dismemberment, permanent lom of body
lhmulbemﬂt. function, permanent, partial or total loss of
sight or hearing.
w NF C 8/ - .:anpulimildtlsm Paps for medical  {Cannot recover for noneconomic loss unless  |Continues under Sept 1, 1974
unlimited/10 1al services; rehabitiadon; ‘medical and rehabilition expenses exceed 2 tort atem.
occupational, psychiatric, and physical Ihm,;r. floating threshold established annually by the
up to $8,000 monthly for income loss; $800/ * linsurance commissioner. Can also recover if
month or substitute services; and up to §1,500 |injury results in death; significant, permanent
for funeral expenses. loss of use of body part or function; or
Ejocsmurd peson o i o casna
n) reon 10 mental or i
e
| D T [ 25/50/15 N/A N/A N/A N/A
ns T c 20/40/15 ' N/A N/A N/A N/A
d

Florida required §5,000 of PD liability insurance in 1988. More important, Florida does not inctude under its financial responsibility law any obligation to buy BI tiability insurance; only

nofault benefits are inchuded.
$ee supra note d 10 . 1.

Hawali
and in

Iitinois’s minimum limits were 15/30/10 in 1983,

ired $85,000 in per person BI liability coverage in 1988. The 1973 law has been amended several times over the The current lawsuit threshold was adopted in 1992
w:fe‘e’ihdulepgrmedhlmlie?lmpwvhiomfor&amdﬂbvabkdocmvﬂulnthenw'swﬂen‘mmndmm
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b grnuxhy’s minimum limit were 10/20/5 in 1968,

1 2 3 4 5 6 1 8
1 9 o | MINIMUW | PIP BENEFITS FOR ADD-ON (A0)/NO- EFFECTIVE DATE
i STATE | SVSTEM C/WR LIMITS FAULT (NF) STATES TORT THRESHOLD IN NF STATES CAR DAMAGE | OF AO/NF LAW
} IN T c 25/50/10 N/A N/A N/A N/A
1A T R 20/40/15 N/A N/A N/A N/A
kS NF [ 25/50/10  [$4.500/person for medical expenses. Wage Cannot recover for noneconomic loss unless  |Continues under | Original law ado,
loss: up to §900/month for one year. $4,500 [medical costs exceed $§2,000, or injury results  |tort system. Jan. 1, 1974. These
: for rehabilitation costs. Substitute service in permanent disfigurement; fracture to a provisions effective
benefits of $25/day for 365 days. Survivor's  [weight-bearing bone; 2 cor d, 1987.
‘ benefits: up to $900/month for lost income,  [comminuted (.., pulverized), displaced; or
; $25/day for substitution benefits, for not over |compressed fracture; foss of a member;
j one year after death, minus any disability nmanent injury; permanent loss of a body
| benefits victim received before death. Funeral [function; or death.
] " ),
o® NF C 25/50/10 or |Aggregate limit of $10,000. Covers medical  {Canniot recover for noneconomic loss unless  |Continues under | July 1, 1975.
; single limits Jexpenses; funeral ex up to $1,000; medical expenses exceed $1,000, or injury tort system.
} ility  [income loss up to weekly, with as much mﬂulnpemmldiﬁgumm;ﬁumnf
| coverage of |as 15% deducted for income tax savings; up to fa bone; a , comminuted (ie.,
$60,000 for all [$200/week cach for replacement services loss, L\:mhtd). displaced, or compressed fracture;
damages  [survivor’s economic foss, and survivor’s of a body member; ent injury;
* ement services low. Motorist has right rmanent loss of 2 function; or death.
I 0 reject nofault. ut limitation does not to those who
; 1A T c | toroor0 N/A N/A N/A
f ME T ¢ | 2040710 N/A N/A N/A
j MD AO c 20/40/10  [$2.500 in benefits for medical, hospital, N/A Continues under Jan. 1,197,
‘ funeral, wage loss, and substitute service tort system.
‘ expenses.

9€1



1

Montana's PD liabifity insurance minimum lmit was $5,000 in 1988,

5
g | MINDIUM | PIP BENEFITS FOR ADD-ON (A0)/NO- EFFECTIVE DATE
STATE | SYSTEM | C/FR ITS FAULT (NF) STATES TORT THRESHOLD IN NF STATES CAR DAMAGR | OF AO/NF LAW
MA NF C 20/40/5 148,000 in benefits for medical, funeral, wage | Cannot recover for noneconomic loss unless  {Continues under oi!m 1, 1971 for
loss, and substitute service expenses. Wage  [medical costs exceed $2,000, orincaseof  fton after ginat law. These
toss and substitune service benefits are limited [death, loss of all or part of body member, Jan. 1, 1977. Prior provisions
to 75% of actual loss. [permanent and serious disfigurement, loss of [to that date, no | effective Jan. 1, 1989.
sight or hearing, or a fracture. tort liability for
vehicle 3
L1} NF c 20/40/10  |Medical and expense benefits with no |Cannot recover for noneconomic loss unless  |Cannot recover Oct. 1, 1973,
. dollar limits; $1,475/month, adjusted annually |injury results in death; serious impainment of a |unless dzm is
by insurance commissioner for up 10 $ body function; or permanent, serious less than
Replacement services up to m%ay for up to {disfigurement.
three years; funeral expense benefits of not
less than §1,750 or more
MN NF c $0/60/10  1$20,000 for medical ex $20,000 Cannot recover for noneconomic loss unless  [Continues under Jan. 1, 1978,
other including 85% of lost income | medical expenses (not induding xrapand  Jtort system.
up to $250 weekly; §200/week for rehabiliation) exceed $4,000; or disability
services; with 8day waiting period; up o $200 lexceeds 60 days; or the injury results in
for survivor’s loss; [permanent disfigurement, permanent injury,
and for or death. :
| M5 T 133 10/20/8 N/A N/A N/A N/A
| MO T c 25/50/10 N/A N/A N/A N/A
| w7 T c__| ss/50/10 N/A N/A N/A N/A
NE T c 25/50/25 N/A N/A N/A N/A
NV NF c 15/30/10 Ih;l‘;o:u $10,000. Paid E‘olr 7l:edlnl Cannot recover for noneoog;;sk Io;ﬁunleu Contirues under Feb. £, !ms
il expenses, up to /week  [medical benefits exceeded or tost system. Repealed june 8,
for loss of income, up to m'?a, for 104 caused chronic or permanent injury, " 4] (eﬁm!ve hal,
weeks for services, survivor’s [permanent partal or permanent total 1980).
benefits of not less than $5,000 and not more dlsbillmbz.duﬁgmmt.nwmthm 180 daps
beneh for 1yt 0 100 o deah, | [ bone, dinecsboynebn pevmancotiom
\ . ne, t
kil o
NH T n 25/50 N/A N/A N/A N/A
; Sus supea note ¢ 1o (bl | for recent changes. Mamachusetts’s minimum limits wese 10/20/5 in 1988,

Lgl




Nosth Dabota’s Genit om umeral expenses was $1,000 in 1963,

1 2 3 4 5 [ 7 ]
2 g | MINIMUM | PiP BENEFITS FOR ADD-ON (A0)/NO- EFFECTIVE DATR
STATE | SYSTEM | C/R LYMITS FAULT (NF) STATES TORT THRESHOLD IN NF STATES CAR DAMAGE | OF AO/NF LAW
N NF Cc 15/80/5  |Up to $250,000 for medical and hospital costs, Motorist selects one of these two options: (1) Will|Continues under Jan. 1, 1978 for
subject to a §250 deductible and 20% co-insurance {be able 1o claim for 2ny noneconomic loss as tort system. onginal law. These
between $250 and §5,000. Wage locs up to $100/ |result of motor vehicle accident. (2) Will not be provisions effective
week for one year, Subntitute services up to $12/  |able to claim for noneconomic loss untess one Jan. 1, 1991,
day for maximum of $4,380/person. Funeral tuffery death, dismemberment, permanent loss o
expenses of $1,000. Survivor's benefits equal to  Juse of body organ, member, function or gystem,
amount victim would have received if he had not anent consequential limitation of use of a
died, Motorist may exclude all benefits except morgm or member, significant limitation of
medical and hospital. Medical ¢ may be  |use of body function or gystem, non-permanent
bought with deductibles of $500, $1,000, o limpairment that disables victim for at least 90 of
. the 180 days following injury. Molorists choosing
second option pay a lower insurance premium.
_5 T c 25/50/10 N/A N/A : N/A N/A
NF c 25/50/10 | Aggregaie limit of $50,000 for medical, vn& (Cannot recover for noneconomic loss uniess  |Continucs under Feb. 1, 1974
loss, and substitute service benefis. Wage loss: |disabled for 90 of the 180 days after accident  [tort system.
80% of actual loss with benefit limited to or injury causes dismemberment; significant
,000/month. Substitute services benefite  |disfigurement; fiacture; loss of a fetus;
/day for one year. In fatal cases, estate &mnzncn; loxs of use of body organ, member,
gets $2,000 in addition to above benefits. nction, or system; permanent consequential
limitadon of use of body organ or member;
significant limitation of use of body function
or ; or death,
NC™ T c 25/50/15 N/A N/A N/A N/A
N" NF . c 25/50/25  |Overall Limit of $30,000/person. Covers |Cannot recover for noneconomic loss unless  [Continues under | Jan. 1, 1976. This
medical and rehabilitation costs, up 0 $150/ Jinfury results in more than $2,500 in medical tort system. vension effective 1991,
week for income loss, up to $15/day for expenses, more than 60 days of disability,
reptacement services, up to §150/week for  serious and permanent disfigurement,
survivor’s income loss, up to §15/day for dismembenment, or death.
{survivor's replacement seivices loss, and up to
lg;@ for funeral expenses.
¥ S oymnoteg ot 1.
! Ses supranote b to . 1 (discusing rocent changes in New York).
™ North Carolina's rinkmura PD tabiliey insurance timit was $10.000 in 1988,
n
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1 2 ] 4 ] s
e IlNlIlUF PP BENEFITS FOR ADD-ON (AO)/NO- ! lFI’ECl'I'V!N'I'I
m & & LIMITS FAUI.T!QQSTA‘I'IS TORT THRESHOLD IN NF STATES CAR DAMAGE OFAOQNFIAW
T c | s N/A N/A NA N/A
oK T C 10/20/10 N/A N/A N/A N/A
oR A0 c 25/50710  |$10,000 medical benefits; 70% of lost wages up) N/A Continues under n. 1, 1972 for
10 §1,250/month; $30/day for substitute tort system. nal law. These
services; §15/day for care, 10 maximum provisions effective
of $450; wage Tom and subsdtuse services paid Jan. 1, 1990,
from firm day i dimbility lasts 14 days, limited
to 52 weeks,
n A0 c 18/%0/5 45,000 for medical expenses. nal Motorist chooses between a full tort option, | Continues under 1, 1990.
are avaitable up e $177,500, no fimit on noneconomic lom, anda  ftort mystem. I
income low benefits, accidental imited tort option. Those choosing the
death benefits, and funcral benefits, in imited tort option cannot recover
addition 1 medical benefits. An extraordinary [noneconomic loss uniess injury results in
medical benefit coverage up 10 §1.1 million s [serous impairment of body fimction;
awilable. serious dishgurement; or death.
s choosing limited tort option pay 8
4 T C |/50/B0 N/A N/A N/A N/A
$75,000 .
combined
single uniy
s o | c | owms _N/A N/A N/A Iyl 108
] AO c 25/50/25 |Purchase is thh:dul N/A Continucs under Jan. 1, 1972
’ /week for )1 tort .
gx Tfor up o 8wk $1000 ™
L
©  Swopanoteiodl 1.

P Rhode bland’s minifum PD Bability insurance Himit was $10,000 in 1988,
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1 t ] 4 3 ¢ . 1 8
M s | MINDUR PIP BENEFITS FOR ADD-ON (AD)/NO- EFFECTIVE DATE
m SYSTEM™ | C/W LIMITS FAULT (N¥) STATES TORT THRESHOLD IN NF STA' CARDANAGR | OF AO/NF LAW
e T R 25/50/10 N/A i N/A N/A N/A
™ AO c 20/40/15 SQMIpemn overall limit. Covers medical N/A Continues under 90 days after
upenu.haiumne,mdh-o( 1ot syseem. adjournment of 1973
m Purchase fegular scwsion.
ur NF 23 25/50/15 c:‘ MIpug; ﬁ; medical and hnqid cnnmt recover for mneu’usm?t los unless  {Continues under | Jan. 1, |914c.“_ m“e:
. groms income , o7 tost system, provisions effec
000 /2 week, for up 10 52 weeks. ml?dlyhr mm July 1, 1985,
loss of sexvices for up to 365 days. Boi permanent disfigurement,
loss and service :: -mlky puc disability, permanent or death.
survivor's hcneﬁL
vI T c 4071 N/A N/A _ NA N/A
w AO C 25/50/20 |Purchase is $2,000 for medical and N/A Continues under Juiy 3, 1972,
funeral costs. $100/week for wage los with . tort system.
wA A0 c 25/50/10 N/A Continues under u{u, 1, 1994 for
in benefits for tort system. ginal law. These
000 in loss of service provisions effective
July 1, 1994
w T (4 20/40/10 N/A N/A N/A N/A
wi T m 25/50/10 N/A N/A N/A N/A
w T C 50/20 N/A N/A N/A N/A

9 Tennesee's minimum per accident BI Eability insurance timit was $40,000 in 1968,
Utah's mindsun limits were 20/40/10 in 1988,
Virginia's eninkmum PD Eabillty insurance it was $10.000 in 1968,

’
.
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- Notes To ArPENDIX C

1. This Appendix was developed by Jeffrey O’Connell and Paul Jamie-
son. It was compiled with the permission of and is based on data
and descriptions in State Farm Ins. Cos., NoFAuLT ReFErENCE
ManuaL E-101 to E-106 (Robert Sasser ed., 1995) [hereinafter
STATE FARM MANUAL], AMERICAN INS. AsS'N, SUMMARY OF SELECTED
STATE LAws AND REGULATIONS RELATING TO AUTOMOBLE INSUR-
aNce 16, 20-34 (1988) [hereinafter AIA-1988], and AMERICAN INS.
Ass’N, SUMMARY OF SELECTED STATE LAws AND REGULATIONS RELAT-
ING TO AuTOMOBLLE INsurance 22-82 (1995) [hereinafter AIA-
1995). Specifically, information in columns 58 is taken from
STATE FARM MANUAL, supra, while the figures in column 4 are taken
from AIA-1988 and AIA-1995, supra. This Appendix is based on
current law, while the data in Tables 1-3, supra main text, are based
on laws in effect January 1, 1988. For information on how and
when RAND calculated its data, see suprs main text at notes 58-63
and accompanying text. For substantive changes to no-fault laws
since 1988 in Connecticut, Georgia, Massachusetts, Nevada, New
Jersey, New York, and Pennsylvania, see notes accompanying tbl. 1,
supra. These changes, as well as less significant changes between
1988 and 1995, have been noted in notes a+ to this Appendix. For
more detailed descriptions of all changes, including some not

‘noted here, see STATE FARM MANUAL, supra. See also Rosert H.
Joost, AuTomOBILE INSURANCE AND No-FAuLT Law (Supp. 1994 &
forthcoming 1995).

2. “I” designates states with tort laws currenty in effect; “NF°
designates no-fault states; “AO” designates add-on states. For defi-
nitions of these terms, see supra main text at note 4.

8. “C” and “FR" designate whether the state has compulsory or finan-
cial responsibility minimum requirements. Compulsory insurance
means “[i]nsurance required by law. Under compulsory tort liabil-
ity insurance legislation, for instance, such insurance is a prerequi-
site to registration of the automobile, which in turn is a
prerequisite to its legal operation.” RoserT E. KEETON & JEFFREY
O’ConneLL, Basic ProtecTiON FOR THE TrarCc VicTiM 573
(1965). Financial responsibility laws mean -

[1]egislation requiring a driver convicted of a serious driv-
ing violation or involved in an accident causing specified
results (for example, personal injury or property damage
above a statutory minimum) to post “security” (usually in
the form of a cerdficate of insurance) in a designated
amount against any liability arising from a past accident
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invoking the law, and “proof™ (also usually in the form of a
certificate of insurance) of financial ability to meet obliga-
tions arising from future accidents. More inclusive defini-
tions sometimes cover on the one hand compulsory
insurance legislation and on the other hand legislation re-
quiring less demonstration of financial resportisibility than
that incident to furnishing both “proof™ (as to future acci--
dents) and “security” (as to a past accident).
Id. at 577; see also, e.g., U.S. CHAMBER OF COMMERCE, DICTIONARY OF
INsURANCE Terms 26 (1949).
. The first number denotes the minimum dollar amount of per per-
son Bodily Injury (BI) liability insurance required; the second
number denotes the minimum dollar amount of per accident Bl
liability insurance required (5ut se supra note d); the third number
denotes the minimum dollar amount of Property Damage (PD) lia-
bility insurance required (all numbers denote dollars in
thousands). These limits reflect the status of the laws as of Novem-
ber 11, 1994.
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STATEMENT OF MICHAEL HOROWITZ
SENIOR FELLOW, HUDSON INSTITUTE
HEARING BEFORE THE JOINT ECONOMIC COMMITTEE
MARCH 19, 1997

Mr. Chairman and Members of the Committee:

Thank you for today's opportunity to discuss the auto choice reform
introduced in the 104th Congress by Senators Dole, McConnell, Lieberman
and Moynihan, and soon to be introduced in revised form in the 105th
Congress. -

I believe that auto choice can serve as a key signature igsue of the
105th Congress, and for two reasons:

* its extraordinary fiscal and policy sigpificance; and

s its extraordinary capacity to generate bipartisan
cooperation.

The JEC report issued by you last year, Mr. Chairman, is the best
description of the auto choice reform and need not be repeated here. I hope
it will be of value to the Committee, however, to summarize some of the
reform's key features:

. Auto choice should be seen as the largest fax cz# remotely capable
of enactment by the 105th Congress.

As your revised report points out, projected savings from the reform,
based on staff and Rand Corporation numbers, comes to nearly $42 billion
for 1997 alone. Over a five year period, your revised report projects five-
year savings to consumers and the business community in excess of $235
billion. These are stunningly large numbers, and there is no imaginable

prospect that the 105th Congress will enact ramotely comparable tax cuts.
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1t is entirely proper to think of auto choice as & tax cut — and not even
because it will put a massive amount of disposable incame in consumers'
pockets. Auto choice should be seen as a tax cut because its main operating
feature is to eliminate the "tort tax" now paid by businesses and consumers
required to purchase costly "pain and suffering" coverage, like it or not.
Few consumers would elect to purchase such coverage if given the choice
not to do so, but the function of such covcrage as a not-very-subtle "tort
tax" can best be understood by the description of pain and suffering
damages in Professor Charles Wolfram's leading ethics casebook. Wolfram
aceurately describes those damages as an "inflated element of damages
tolerated by the courts as a rough measure of the plaintiffs’ attorney fees."
Consumer activists Andrew Tobias and Robert Hunter write in a similar
vein: "Today, most serious auto accident victims are terribly under
compensated for their actual medical expenses and lost wages. The dream
of a huge award for 'pain and suffering' meanwhile is, for almost all, only 2
dream. And whatever large sums are awarded are heavily taxed by the
lawyers." In other words, 1997 consumers are scheduled to be taxed,
against their wills, to purchase a $42 billion product whose prime purpose is
to provide cash for atomeys. The auto choice reform permits consumers
and the American business community to decide whsther or not they wish
t6 spend massive sums for a "dream" which, even under the best of
circumstances, is "heavily taxed by the lawyers."

That auto choice can provide multi-billion dollar savings to hard-
pressed consumers without any deficit impact makes it all the more
remarkable. It also makes clear why auto choice can and should be enacted
by a 105th Congress that will otherwise be unable to offer major disposable
income relief to voters.

. Auto chaice savings are fabulously progressive.

As the JEC report indicates, auto choice is a highly ptogressxve
reform that offers its mghest proportionate savings to low incorne drivers.
This should not be surprising as the auto tort system is among the most
highly regressive social mechanisms in place today — obliging low income
drivers to pay high and increasingly unaffordable premiums in order to
provide higher damage awards to the high income drivers they injure than
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they are awarded when they are injured. As the JEC report notes, the high
cost and unaffordability of auto insurance under the present system forces
mountxng numbers of low income dnvers to beoomc uninsured and lawlesa.

In addition, the rapid payment that the reform provides to injured
drivers is in and of itself highly progressive. Under today's system, low
income drivers ere often forced to settle for far less than the value of their
claims because the system provides means and incentives to defendants to
delay payment of claims. (Injured low income parties are generally
desperate for immediate cash to pay for basic necessities, thus making low
income people pmicular victims of a lmgauon-onemed system.) Inshort,

. Auto choice is a uniquely pro-urban reform.

As Wolfram and others point out, pain and suffering damages are
calculated as multiples of incurred medical expenses. Thus, as the Rand
Corporation and others have made clear, a pain and suffering damages
regime is one that generates large-scale medical overutilization and fraud.
The easy translation of large numbers of chiropractor visits into cash bonus
payouts sadly takes place in greatest excess in America's major urban
centers. The following "whiplash to fender bender"” ratios make the point
dramatically:

s While California drivers made 45.2 bodily
injury claims per 100 property damage
claims, the PD-BI (property damage-
bodily injury) ratio for Metropolitan Los
Angeles was 98.8 per 100;

+ While Connecticut drivers made 25.1
bodily injury claims per 100 property
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damage claims, the PD-BI ratio for New
Haven was 50.4 per 100;

« While Florida drivers made 18.7 bodily
injury claims per 100 property damage
claims, the PD-BI ratio for Miant was
29.4 per 100;

+ While Illinois drivers made 36.6 bodily
injury claims per 100 property damage
claims, the PD-BI ratio for Chicago was
45.7 per 100;

¢ While New York drivers made 75.4 bodily
injury claims per 100 property damage
claims, the PD-BI injury ratio for New
York City was 27.6 per 100;

+ While Ohio drivers made 28.6-bodily
injury claims per 100 property damage
claims, the PD-BI for Cleveland was 40.8
per 100,

+ While Pennsylvania drivers made 23.3
bodily injury claims per 100 property
damage claims, the PD-B! ratio for
Philadelphia wes 78.5 per 100.

The above numbers indicate why there are few major American cities
whose residents cannot put from $300 to more than $1,000 in their pockets
for every car they own by moving to an adjacent suburb. Auto choice will
have a profound, rate-ﬂattemng effect on c1ty and suburban rates. !ﬂnl:

undzrstand that Commmee staff is prepanng a supplementa.l report that will
actually calculate dollar and proportionate savings the reform will provide
1o urban residents.)
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Much mare can be said of auto choice reform, including:
e its affirmative impact on auto safety;

o its affirmative impact on the American public's view
of the rule of Jaw ftself — this in light of the cynicism
and carruption triggered by the present system's hit-
me-I-need-the-money character;

¢ its refusal to disturb state substantive negligence law,
and its singular focus on unbundling pain and
suffering coverage from economic damage coverage;

¢ its protection of the right of willing consumers to
maintain the coverages and protections now in effect
under state law, at present cost;

o its ultimate rejection of "no fault" policy by always
allowing injured parties to sue negligent drivers under
undisturbed state law doctrines and procedures

whenever the policy coverages of injured parties run

out; :

» its targeted focus on drunk and druggsed drivers by
always allowing suits for pain and suffering against
the personal assets of such drivers, end such drivers
alone under undisturbed doctrines and procedures;

¢ its remarkable pro-federalism feature that makes
federal law the first rather than the Jast word on the
subject — this by permitting states to repeal or modify
any or all elements of the federal bill and to do so at
any time;

e its further, remarkable pro-federalism feature that
allows state administrative law proceedings to bar the
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fedoral bill from even becoming effective if its

choice feature is either substantially misleading to
state drivers or does not provide them with substantial
savings.

These and other features are well deseribed in the JEC report, which I
hope will receive the broadest possible reading,

LR R J

Mr. Chairman, tort reform need not be broceoli. It need not simply
take away rights from consumers — as the conventional tort reform agenda
has largely sought to do over the past years. The auto choice reform does
not diminish, but rather enhances the rights of consumers. It offers
American drivers the choice of whether to spend $335 billion during the
next five years for pain and suffering insurance, or for food, education, life
insurance, retirement savings, or any other expenditures they deem to be of
grester value to themselves and their families. It does this while still
maintaining the primacy of state law, and while subordinating federal policy
to the ultimate determinations of the states. It gives the 105th Congress the
opportunity to offer voters dramatic increases in their disposable income,
and does so without enhancing the deficit by a penny. It offers the 105th
Congress an opportunity to enact historic, bipartisan legislation.

1 am grateful to the Committee for today's hearing, and for any
opportunity I may have to be of assistance to it,
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Good morning, Mr. Chalrman and members of the Joint Committes. It is a pleasure to
testify betore you on this important topic.

My name Is Bob Hunter. | am Director of Insurance for Consumer Federation of
America, a federation of over 240 pro-consumer groups with a combined membsrship
of more than 50 miilion Americans. The groups that make up CFA range from tiny,
single county consumer groups up to very large groups such as the AARP and
Consumers Unlon. _

| am a property/casualty Insurance actuary. | am a Fellow of the Casualty Actuarlal
Society and a Member of the American Academy of Actuaries. My experlence Is
almost 40 years in the Insurance business. | was a supervisor In automobile
Insurance ratemaking for a forerunner organization of what Is now the Insurance
Services Offlce. | served over ten years In the private sector, from 1959 to 1971.

| came to Washington In 1971 as Chief Actuary of the Federal Insurance
Administration. | became Administrator of FIA In 1974. During my time at FIA, | worked
with the Department of Transportation on the no-fault auto Issue and assisted In the
effort to create a national no-fault auto insurance system in the nation. | was part of the
team that convinced both Presidents Ford and Carter to support such a plan. |
continue to be a supporter of good no-fault systems, as | define *good" below.

| left the tederal government In May of 1980 to create the National Insurance
Consumer Organization, which | served as Presldent on a pro-bono basis for 13 years
(I consulted as an actuary for governments and consumers of insurance, not insurance
companies, to feed my family).

In 1993 and 1994, | served as Ir_\surance Commissioner for the state of Texas./‘
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Since 1994, | have returned to Washington to resume my private actuarlal practice and
1o serve CFA on & pro-bono basls.

Consumer groups usually oppose what Is known as "tort reform" bacause the usual
form of tort reform restricts the rights of victims and offers nothing In return to
consumers. No-fault Is slgnificantly ditferent, in my view, and many consumer groups
support *good” no-fault reform.

Why Is no-fault different? There are several reasons:

1. There has been careful study of how the current tort system works for auto
insurance end consumers sae that, while a person with small economic losses
may get more than those losses in recompense for his or her Injurles, serlously
Injured victims of car crashes get‘only a small percentage of the aconomic
damages out of the system. No such careful research exists for product llability
and other proposals to alter the legal rights of Americans.

2. In most proposals to alter the lagal rights of Americans, there are only fimits on
rights and nothing In return for victims of injury. In no-fauit auto, good no-fault
offers a quid-pro-quo -- excellent benefits. In my view, good no-fault offers
uniimited medical and rehabilitation benefits such as found In Michigan in
exchangs for the glving up of the right to sus for Injurles below a strict verbat
threshold.

3. There is no apparent need to use contingency fees and the courts to balance
power between partles. Unlike. say, product liablilty where a large
manufacturer has a stable of legal help at the ready when injurles occur and the
typicat consumer of the product does not, the typlcal parties In an auto accident
are roughly In the same boat. They have no lawyers at the ready, they do not
deal with accident situations all the time, they are roughly equal in power after a
fender bender.

Choice no-fault has not gained consumer support In the many years it has been
pushed and defeated at the stata level, however. The reasons are rather
straightforward and are addressed here.

Bacause we have the research, we know we are adequately compensated only below
about $25.000 of economic damages. Up to that amount, consumer/victims of auto
accidents receive at least $1.00 for each $1.00 of economic loss. Above that amount
victims receive, on average, under $1.00 for $1.00 of economic loss. Most cholce
plans offer no change in the legal system where consumers receive too few dollars to
compensate but take away benefits where consumers are adequataly compensated.
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In other words, Cholce Is designed to minimize consumer bensfits. It is not a fair trade
off for giving up your right to sue.’

Worse, Cholce is really not a cholce at afl. What Is offered is not a cholce bstween
“traditlonal tort™ and no-fault, the bill's language to the contrary notwlthstandmg What
is offered Is two forms of no-fault with one disguised as tort.

Here's why: If | choose tort becauss | am an excellent, caretul driver so that | want to
be responsible for my actions and have others responsible for thelrs, and | get hit by a
reckless driver who chase no-fault, | cannot sue that driver. | must seek recovery from
my own insurer under the so called tort maintenance (TM) coverage. Thus, the costs
of the misdeeds of the no-fault driver in this example wiil be externalized Into the tort
purchasers Insurance pool.

The reason the driver in this example choss tort, Internalization of costs he incurs, has
been defeated. Cholce Is, | emphasize, essentially two forms of no-fault.’

Another reason consumers oppose Choice is that is is confusing. Why have this
bifurcated system when you really are adopting no-fault? Why not just bite the bullet
and adopt good no-fault Instead of this confusing form of it. Why not adopt a Michigan
sort of plan for the nation? It works well for Michigan. It takes care of the truly hurt and
eliminates the vast majority of lawsuits. It holds costs down.

The proof of the confusion that Choice brings to the market Is clear from the blil itself.
Why else would you immunize agents , insurer employees and others from legal
actlon if the consumer, after an accident, realizes he or she was misled in making the

purchase?®

' Just a word about our legal system. It has been baaten up very badly by stand-up comics and the Iike
over recent times. But America’s lagal rights are the finest in the world. Just like civil rights and our other
great traditions that are the envy of the world, our legal rights are precious. Any alteration of these rights,
rights that guarantee that poor peopie can get an attorney and that Imbalances in power do not decide
outcomes, must be done with extreme care. Pain is a real injury, so Is suffering. Most of us have had a
small burmn, Imagine it over 2/3 of your body, as an exampie of the reailty of this. Or, imagine losing one
deeply loved In your home. These are real injuries that, if removed, must have substantial benefits to
replace thelr value.

* (nthe blll, the TM coveragse is described as definition number 18. The iImmunization for the reckless
driving no-fault insured Is found In Section S (b) (2) (B) (ii). To be sure, if a tort sefector hits a tort selector,
tort as we know it exists. But the approach Is hardly what i claims to be when it Is called “traditional no-

fauit.”

* Section 5 (d).
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Buying auto Insurance Is confusing enough without having to choose between
competing no-fault regimes. Consumers have to determine price, service and
solvency rankings to find the best Insurer. Most do not shop from more than one
provider. Consumers are faced with a strange combination of boredom and
intimidation today. Choice will weaken consumer knowlsdge and, thus, weaken
compaetition.

Another problem with cholce Is that it gives the Insurer undue power In the settlement
of clalms. For example, the bill allows the insurer to require arblitration of disputes over
claims* but offers no bad-falth option It an insurer treats claimants abusively in
denying or delaying claims payments. If you create any no-fault system, 1 belleve that
the key to consumer protection is the bad-faith option when the promise of prompt
payment of legitimate claims Is abused.

A final question: Why adopt a “natlonai” approach that your own data indicates will
apply to only 22 states? Section 6 (b) (1) (A) states that the Act does not apply In any
state where the changes do not lower "...statewide average motor vehicle premiums ...
by an average of at least 30 percent for persons choosing personal protection
coverage...”.

According fo Table 2 In the Joint Economic Committees’ “improving the American
Legal System: The Economic Benefits of Tort reform,” the states of Arizona, California,
Colorado, Connecticut, Hawali, Louisiana, Maine, Maryland, Massachusetts,
Minnesota, Montana, Nevada. New Jersey, New Mexico, New York, North Carolina,
South Carolina, South Dakota, Texas, Washington, West Virglnia and Wisconsin
would be the states that would qualify under the minimum 30% savings rule. Since
this Table 2 is predicated upon a 100% switch, this is the average savings for those
“persons choosing personal protection coverage” so that means that more than half of
the states would not ba impacted by this bill.

If no-fault defivers benefits faster and cheaper. why limit these benefits to under half of
the states. although | oppose Choics, if you adopt it you should not have such a
limitation.

For your information, | undertook to do a bit of research over the weekend (I was told
I'd be a witness last Friday). The information is contained in the attached two exhibits.

Exhibit 1 shows the 1995 data on the costs and profits of the private passenger car
Insurance market In the most recent year compiled, 1995. This is interesting for a
couple of reasons:

¢ Section 5 (e) (6).
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1. Savings outside of benefits (called “losses incurred” on the exhibit) are little
under Cholcs. If the new no-fault claims settiement costs (called “loss
adjustment expense" on the exhibit) could be as low as the cost to settle
physical damage claims (doubtful given the more complex nature of psople
damage as compared to vehicle damags) costs would fall by 2.99% (12.0% -
9.1%). The way ratemaking works, that would drop overall personal auto
insurance prices by 1.5% (llabliity only -1.7%). This proves that the Cholce
savings are almost entirely benefit reductions, not efficiencies. This is
consistent with Rand who found that the “costs of compensating victims who
elect (no-fault) under the Choice plan would be at least 60% less" than tort.*

2. In order to achleve an overall 30% reduction in personal auto costs, the liabllity
part of the premium would have to be reduced by 54.2% ($102,482 *.3 /
$66,651). Glven that the savings for efficlency are less than 2%, benefits pald to
victims must be reduced by over 50% to achleve the bill's price goals.

Exhlblt 2 shows four things: the current legal regime for auto insurance, the liability
price change ranking for the most recent § years, the most recent year rank for liability
price isvel and the most recent year rank for no-fault physical damage price levels.

Overall there are 27 tort states (53%), 14 no-fault states (27%) and 10 add-on states
(20%).° Over the flve year period studied In the Natlonal Association of Insurance
Commissioners' (NAIC) report, there is no clear pattern as to how liability (including
no-fauit In those states with no-fauit) rates have risen by type of law. Of the ten highest
price increase states 4 (40%) were tort, 3 (30%) were add-on and 3 (30%) were no-
fault. Of the ten lowest price increase states 6 (60%) were tort. 1 (10%) were add-on
and 3 (30%) were no-fault. |f anything, tort states had a slightly lower rate of change
than no-fault and add-on states, but this is not significant enough to conclude anything,
in my view.

More important Information exists In the two columns that show the 1994 price
rankings. If we look at collision price levels as Indicative of the underlying price for a
no-fault, no lawsult system for each state, we would expect that, if the legal system
selected for liabllity or no-fauit had no impact, then each state would be ranked in the
same order as collision.

What we find, however, is that there are significant differences In the rankings of the
liabliity (Iincluding no-fauit where applicable) prices than the collision prices. As
anticipated, add-on states tend 1o have higher rankings for “liability” than for collision.
indeed, 9 of the 10 add-on states had a higher liability ranking than the collislon
ranking. Thus, add-on no-fault is costly.

* *The Effects of a Cholce Auto Insurance Plan on Insurance Costs® Rand, 1995.

* An "add- on" state Is one which aliows both normal tort and no-fauit benefits. In that both systems run at
the same time, one would expert the costs of an add-on System to exceed the costs of tort alons or no-
fault alone.
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What Is unexpected s that. of the 14 no-fault states. 8 have higher llability rankings, 5
lower and 1 identical. No-fault saems. by this test, to be more costly than a neutral

system.

Tort states show that 6 of the 27 tort states have higher relative costs for liability than
for collision, 18 have lower and 3 are identical. By this test, tort has lower costs.

I believe that this Is dus to low thresholds and otherwisa “faulty” no-fault. Choics, |
tear., would produce similar results, given the low benefits and the incentives in choice

to reach the low tort thresholds in the bill.

Michigan succeeds under this test. Ranked 4th In the nation in collision prices,
Michigan's “liabllity: (no-fault) cost is 26th. And Michigan gives victims the remarkable
unlimited no-fault medical and rehabllitation benefits. Good no fault works! Bad no-

fault, such as Choice, does not.

I would be pleased to respond to any guestions you might have.
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